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THE CENTRAL LAW 
ACQUIRES THE GREEN BAG. 


The oldest 
United States, the well known Green 


Bag, of Boston, has been acquired by 


law monthly in the 


the Central Law Journal Company, 
from and after the beginning of the 
year 1915. By arrangements, now 
fully completed, the Central Law 
Journal secures the benefit of the good 


will and the subscription list of the 


‘Green Bag and will fulfill its sub- 


scription contracts from this date. 


The Green Bag is the elder brother 
of all the monthly law magazines in 
this country, having been established 
The Central 


Law Journal is older than this, en- 


twenty-seven years ago. 


joying the distinction of being the old- 
est law weekly of general circulation 
in the United States. 
hands of these two well known periodi- 
cals will give added strength to the 
Central Law and should 


place it clearly in the forefront of the 


The joining of 


Journal, 


independent legal press. 

Our subscription list is now larger 
than it has been for years, and the fu- 
ture is bright for 1915. We purpose 


adding many of the entertaining fea- 
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tures to the Central Law Journal 
which have been enjoyed for so long 
a time by the readers of the Green 
Bag. This, however, will not involve 
any sacrifice of the valuable practical 
features which have made the Cen- 
tral Law Journal so popular with ac- 


tive practitioners at the bar. 

Our profession demands, we think, 
a law weekly rather than a monthly 
or a quarterly. Such is the experi- 
ence both in England and in this 
country. The news of important de- 
cisions and of important professional 
movements must be fresh and crisp 
each week. This has always been our 
policy and it will be continued during 
the coming years. 


We are gratified to be able to an- 
nounce that the former editor of the 
Green Bag, Mr. Arthur W. Spencer, of 
Brookline, Mass., has been added to 
our staff of editors. Its readers, there- 
fore, will not be wholly deprived of 
Mr. Spencer’s very interesting and 
scholarly contributions to current le- 
gal literature. 

We extend avery hearty and sincere 
welcome to the new subscribers this. 
day added to our mail list, and express 
the hope that we may be able to inter- 
est and instruct them at least fully as 
well as did the Green Bag, our erst- 
while and much esteemed contempor- 
rary. 
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FLIGHT BY A THIRD PERSON PRESENT 
AT A HOMICIDE AS EVIDENCE IN BE- 
HALF OF AN ACCUSED. 





The principle declared by a majority of 
the Federal Supreme Court in Donnelly v. 
U. S., 228 U. S. 243, treated in 76 Cent. 
L. J. 369, that a confession by a third per- 
son, that he had committed the murder 
charged against an accused on trial, was 
inadmissible under the hearsay rule, has 
been applied by Iowa Supreme Court to a 
case of flight of a third person from the 
scene of crime, State v. Pierrot, 149 N. W. 
446. 


The Iowa court, in making this ruling, 
says: “It is said that the court should have 
instructed on the theory that the flight of 
Louie Tomsic should be considered as sub- 
stantive testimony bearing upon the de- 
fendant’s guilt. It is now very well settled 
that confessions of a stranger, admitting 
_the commission of a crime, are not substan- 
tive testimony which may be used by an- 
other who is charged with the offense. Don- 
nelly v. U. S., 228 U. S. 243, Am. Cas. 
1913E, 710, and the many cases therein 
cited. * * * Flight, if proved, is nothing 
more than a confession by another, and 
the defendant was not entitled to the use of 
this testimony in his own defense.” 

Our former discussion was largely an 
agreement with the views expressed in the 
dissenting opinion by Mr. Justice Holmes, 
and even if the law as expressed by the 
majority in the Donnelly case be, as the 
Iowa case says, “well-settled,” it seems to 
us it should not be extended to such a case 
as was before the Iowa court, though gen- 
erally, it may be true that “flight, if proved, 
is nothing more than confession by an- 
other.” 


First, it appears from this case that the 
evidence showed a fight which resulted 
in an altercation with the fugitive. This 
fight took place about daybreak and de- 
ceased was first struck on the head by rocks 
thrown by the fugitive and a few moments 
afterwards he was struck a heavy blow by 


/ 





defendant, which the state claims fractured 
the skull. At all events, before this blow 
was given, deceased’s head and. face were 
bloody and he fell on being struck by a 
board or stick in the hands of defendant. 
This board or stick was not produced on 
the trial, having been lost or burned. De- 
fendant’s witnesses say it was a thin, pine 
stick. ‘Tomsic, who struck deceased with 
rocks, fled the country at once. 


Under these circumstances it seems to 
us that this flight was important evidence 
as aiding in interpretation of the res gestae 
of the difficulty, its importance to be de- 
termined by the jury. It rather resembled 
an admission made dum fervet opus by an 
actor in an affray than as a confession of 
guilt, 


But, if we take it as a confession of 
guilt, it is made so immediately in connec- 
tion with the occurrence of the killing that 


exclusion makes a more virile application. 


of the hearsay rule than was applied in the 
Donnelly case. And it had about it a 
spontaneity, which should have let it in 
though it might not strictly be regarded as 
res gestae. It was a character of evidence 
not barred out as a studied self-serving act. 


Secondly, the rule applied to flight, is 
that, while it is admissible as presumptive 
evidence of guilt, requiring explanation by 
an accused, yet it presupposes the presence 
of the accused at or near the scene of the 
crime before he flees. It is a part of the 
state’s case to prove this. This is not so as 
to a confession, though its falsity might be 
shown by the state proving an alibi, if de- 
sired to rebut it. ‘Therefore, a confession 
by a third person alleging not only his com- 
mission of an offense, but the identical 
one charged and his presence there, seems 
very different from a showing that another 
who might have committed the offense fled 
from the scene of the crime. 


If the testimony showed him present but 
his movements are all accounted for as not 
being connected with the commission of an 
offense, the presumption arising out of 


XUM 


wa 


CENTRAL 


Vor. 80 


LAW 


JOURNAL 3 








flight would be minimized or wholly dissi- 
pated. If the flight were immediate or 
after it was shown that evidence was dis- 
covered which tended to connect the fugi; 
tive with the crime, flight tends to weaken, 
at least, the motive ascribed to another 
in the commission. 


Suppose, again, there were a question of 
identifying the slayer, would not this illus- 
trate the issue? Or, as in the instant case, 
of attributing to one of two blows, a mor- 
tal effect, would not the flight of the de- 
liverer of one of the blows, help the jury to 
say whether the instrument used by him 
was calculated to inflict a mortal wound? 


We might go on speculating as to ‘this in 
various ways, and finally we would get back 
to the question whether flight may have any 
bearing on the circumstances in the com- 
mission of a crime independently of its be- 
ing in the nature of a confession by a third 
person. 


To make a confession of crime imparts 
thorough deliberation; to resort to flight 
may be different. One is to invoke conse- 
quences upon remorse; the other is to 
escape such consequences. One is to say 
something in the interest of another; the 
other is to do something in one’s own in- 
terest. There are many imaginable and 
different standpoints from which the two 
things may be regarded, but principally one 
is a mental, and the other a physical, fact. 

At all events, however, the hearsay rule, 
which excludes the confession of a stranger 
so as to exonerate an accused, has various 
exceptions, and one more ought to be, 
where there is difficulty in explanation of 
the res gestae in proof of a.crime. 

Finally it is to be said that the rule in 
the Donnelly case applies to extra judicial 
confessions, and it is rather difficult to 
think of an extrajudicial flight. There is 


flight which relates to a fleeing from the 
scene of a crime that is charged or it is 
no flight that is in any way to be regarded. 
When we say that an extrajudicial confes- 
sion is to be rejected, this implies that an 





| 


admission testified to in a case is competent. 
But flight as a fact may be testified to by 
any witness, 








NOTES OF IMPORTANT DECISIONS 


CONTRACT — PAROL EVIDENCE TO 
SHOW CONDITIONAL DELIVERY OF WRIT- 
TEN ORDER.—We are familiar with the rule 
that a note, bond, or deed may be shown 
by parol evidence to have been delivered 
upon condition that it shall not go into effect 
until the performance or occurrence of some 
act or event. To apply this principle to an 
unconditional written order for goods to be 
presently delivered, or in due course, depend- 
ent on obtaining the approval of another mem- 
ber of a partnership, no time being specified 
for consent to be manifested, appears to us 
to be straining the principle. This, however, 
was held by Mississippi Supreme Court in 
Ohio Pottery & Glass Co. v. Pickle & Son, 66 
So. 321. 

The facts of this case show that a traveling 
salesman applied to the junior member of a 
firm for an order for goods and obtained it 
“upon the understanding and agreement that 
if his father was not willing for him to make 
the purchase then the order could be counter- 
manded.” 

The statement by the court further shows: 
“That his father would not approve the order 
and notice thereof was given to the appellant, 
None of the goods were accepted by the appel- 
lees.” 

Nowhere in the opinion of the court does it 
appear when the notice spoken of was given, 
whether before shipment or arrival of the goods 
or afterwards. 

In this case it certainly was obligatory on 
the firm promptly to renounce the order. It 
had no right to await the incurring by the 
seller of expense of shipment, and there seemed 
nothing in the understanding that the seller 
should delay shipment. The principle announced 
was sound, but whether its application was cut 
out by the facts is not shown. 





DAMAGES—NON-ANTICIPATION OF IN- 
JURY TO LICENSEE SHOWN BY NEGATIVE 
TESTIMONY.—The case of Louisville & N. R. 
Co. v. Lawson, 170 S. W. 198, decided by Ken- 
tucky Court of Appeals, shows a reversal of a 
judgment where a licensee standing near a rail- 
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road track was drawn, by motion of a passing 
train, under the train and the toe on the Ieft 
foot and his right foot and ankle crushed. 

The court said the question presented was: 
“Does a railroad company owe to a licensee 
walking near its tracks and who knows of the 
approach of the train, the duty of slacking the 
speed of its trains in order to prevent him 
from being sucked under the train?” 


By way of showing that the suction could 
not be reasonably anticipated, the court said: 

“While it may be true that evidence of wit- 
nesses that they had never heard of a partic- 
ular accident does not show that such an ac- 
cident had never happened, or that it should 
not have been anticipated (Trinity & B. V. 
Ry. v. McDonald, Tex. Civ. App., 160 S. W.., 
984), yet this rule, we take it, is not without 
qualification. Every day hundreds of trains 
are run at the rate of 25 or 30 miles an hour. 
These trains pass hundreds and, perhaps, thou- 
sands of persons standing within five or six 
feet of the track. If the suction from trains 
were great enough to draw persons under the 
trains there would have been innumerable ac- 
cidents of the kind under consideration. Not- 
withstanding this fact, several railroad men, 
who certainly had an opportunity to speak 
from long experience, say that they never 
heard of a live object, capable of resisting, 
being sucked under a train. Not only so, but 
the only two cases that have ever come before 
the court, so far as we know, are the case 
under consideration, and the case of Graney 
et ux. v. St. Louis, I. M. & S. Ry. (167 Mo., 666, 
57 S. W., 276, 50 L. R. A., 153), where a re- 
covery was denied on the ground that the ac- 
cident, even if it took place as claimed by plain- 
tiff, was not one that might have been reason- 
ably anticipated. Where in a case like this it 
is contended that the accident was the result 
of the negligence of the railroad company, 
combined with the operation of a natural law, 
and where not only the character of the ac- 
cident, but the conditions attending the every- 
day operation of trains, are such that the ac- 
cident would have frequently happened if the 
natural laws were such as to make it possible, 
we conclude that evidence to the effect that no 
such accident had ever happened has a strong 
and important bearing on the question wheth- 
er or not it should have been reasonably an- 
ticipated.” 


It has been decided quite often by courts 
that testimony opposed to physical facts, of 
which the court may take judicial notice, may, 
though uncontradicted otherwise, be disregard- 
ed by courts or juries. In this case, however, 
merely negative testimony, so far as anticipa- 





tion of a natural law producing its conse- 
quences is concerned, is to have effect. 

The court may be right in its conclusion, but 
we greatly doubt whether the negative testi- 
mony ought to have been received. Judicial 
cognizance attaching to the subject at all 
should have been sufficient for its complete 
determination. A better ground to have rested 
the conclusion on would have been that it was 
not apparent that suction would operate to the 
extent necessary to draw a human being sit- 
uated as plaintiff was under the train, nor was 
it apparent to the engineer what resistance or 
the strength thereof would be made by the 
licensee. There were more factors in the prop- 
osition than the natural law of suction itself. 





APPEAL AND ERROR—REVERSAL FROM 
THE AGGRBGATE OF ERROR IN ODIF- 
FERENT PROPOSITIONS.—In 79 Cent. L. J. 
3, we treated the question of “Disposition of a 
cause without any specific ruling’ by a major- 
ity of the court, therein contending that if a 
majority of the court agreed on no one ruling 
for reversal, a cause ought to be affirmed, the 
other rule confusing all precedent about what 
a case decides and appellee even sustaining 
the court below as to each and every assign- 
ment of error. 


In Price v. State, 170 S. W. 241, decided by 
Arkansas Supreme Court, the opinion for re- 
versal is written by the chief justice, who 
thought the case should be affirmed. 

In it he states the views of three of the five 
members, one of the other two agreeing with 
the writer of the opinion. In it he says, in 
conclusion, that: 

“The views here expressed concerning the 
several propositions involved in this appeal 
are those of a majority of the judges, and if 
these statements of the law upon each of the 
assignments of error were shared by the same 
judges, constituting a majority on the separate 
questions involved, an affirmance of the judg- 
ment would necessarily result; but such is not 
the case, for some of the judges agree upon 
some of the conclusions here stated and dis- 
agree as to others, which brings about a re- 
sult that while a majority of the judges agree 
upon the propositions of law which would af- 
firm the case, a majority of them for different 
reasons vote to reverse it. Two of the judges 
(Wood and Hart, JJ.) are of the opinion that 
the court erred in giving instruction No. 10, 
and that the judgment should be reversed and 
the cause remanded for a new trial. Mr. Jus- 
tice Hart is also of the opinion that the court 
erred in refusing to give instruction No. 16, 
requested by defendant. Two of the judges 
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(Wood and Smith, JJ.) think that the court 
erred in refusing to give the defendant’s re- 
quested instruction on the subject of reason- 
able doubt and that this constituted error 
which calls for a reversal of the judgment 
for murder in the second degree and a reduc- 
tion of the degree of the offense to manslaugh- 
ter, as this instruction relates only to the de- 
grees of homicide and not to the question of 
guilt or innocence. Mr. Justice Kirby and the 
writer are of the opinion that there is no error 
in the record and that the judgment should 
be affirmed. While the law of the case is 
settled by the concurring views of the judges, 
as expressed in this opinion, the only net re- 
sult which can be extracted from the divergent 
votes of the judges upon the question of af- 
firmance or reversal is that the judgment for 
murder in the second degree must be re- 
versed, but that the cause should not be re- 
manded for a new trial if the attorney-general 
elects to let the judgment stand as to the 
degree of manslaughter. This condition re- 
sults from the fact that while three of the 
judges vote to reverse the judgment for mur- 
der in the second degree, only two of them 
vote to remand the. cause for a new trial, and 
the vote of the other one, together with the 
two judges who think the whole judgment 
should be affirmed, prevents a remanding for a 
new trial if the state is willing to let the con- 
viction for the crime of manslaughter stand 
(Pollock v. Hennicke Co., 64 Ark. 180, 46 S. W., 
185; St. L., I. M. & S. Ry. v. Adams, 74 Ark., 
326, 85 S. W., 768, 86 S. W., 287, 109 Am. St. 
Rep., 85; Carson v. Ft. Smith Light & Traction 
Co., 108 Ark., 452, 158 S. W., 129). 


The judgment of the circuit court is there- 
fore reversed and set aside in so far as it 
adjudges the defendant guilty of murder in the 
second degree, and the cause will be remand- 
ed for a new trial unless the attorney-general 
elects within fifteen days to stand upon a 
conviction of voluntary manslaughter, in which 
case the cause will be remanded, with di- 
rections to the circuit court to fix the punist- 
ment and sentence the defendant for the crime 
of manslaughter.” 


It seem to us that here is almost an admis- 
sion that this kind of reversal takes away a 
right without due process of law, that is to 
say, that though no error on any one proposi- 
tion is adjudged by a majority, there is effect 
in taking the aggregate of error as to distinct 
propositions, but not as if a majority sus- 
tained any one assignment. The remarks above 
seem pertinent also to a judge who merely 
“concurs in the result.” 





THE JOKER IN THE FEDERAL EM- 
PLOYERS’ LIABILITY ACT. 





“Can such things be, 
And overcome us like a summer’s cloud, 
Without our special wonder?” 


On April 22, 1908, President Roosevelt 
gave the executive approval to the act of 
Congress which is popularly known as the 
Federal Employers’ Liability Act. This 
measure was generally hailed as the cul- 
mination of a national movement, the ob- 
ject of which was to take the edge off the 
sharper features of the common law, as 
its principles operate to restrict the liabil- 
ity of the railroad companies for injuries 
sustained by their employes in the course of 
the master’s service. 


The act, in its original form, became a 
law on June 11, 1906. The act of 1908, 
by which it was in effect amended, was 
the response of Congress to the case of 
Howard v. Illinois, etc. R. Co... The Su- 
preme Court of the United States in this 
case declared the terms of the act too com- 
prehensive, and the act unconstitutional in 
that according to the provisions of the bill 
in its original form, it affected railroad 
companies in respect to their relations as 
interstate and to their relations as intra- 
state carriers, as well. It was in this par- 
ticular held too broad. 


The act of April 22, 1908, therefore, 
was framed to meet this objection. In the 
case of Mondou v. N. Y. etc. R. Co.,? the 
constitutionality of the latter act was 
affirmed. 


On April 5, 1910, the act of April 22, 
1908, was amended in certain particulars, 
which are unimportant for the purposes 
of this discussion. 


The act of Congress is by reason of the 
supremacy of the Federal Congress with- 
in its constituted province paramount 
to state legislation upon the subject. Mon- 


(1) 207 U. S. 462, p, 498, 52 L. ed. 309. 


(2) 223 U. S. 1, 56 L. ed. 327. 
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dou v. N. Y. etc. R. Co.* In point of fact, 
in the more modern expansion of the rail- 
way systems of the United States, it is 
difficult to conceive of the case of an em- 
ploye whose function or office relates sole- 
ly to intrastate traffic, and is not in some 
aspect at least concerned with commerce 
between the states. The Supreme Court 
of the United States shows no disposition 
to circumscribe the scope and application 
of the act, holding in the case of Pedersen 
v. Delaware etc. R. Co.* that an iron work- 
er on his way to repair a bridge was to be 
regarded as engaging in interstate com- 
merce, in virtue of the fact that the bridge 
itself upon which his services were to be 
performed was part of an interstate high- 
way, although a highway for intrastate 
traffic, as well, and has given to the statute 
an interpretation which renders it well nigh 
universal in its extension. 


A distinguished Federal Judge long ago 
’ foresaw the sequel as it respected the so- 
called Federal Safety Appliance Acts® of 
a kindred character with the act under re- 
view, and in disposing of the contention 
that the result of the free construction of 
these acts would in effect make it event- 
ually impossible to postulate a case of de- 
linquency which in virtue of such a con- 
struction would not be within the purview 
of the acts as arising out of an interstate 
transaction, frankly declared that such an 
apprehension “neither terrifies -nor con- 
vinces.””° 


Already there had been overwhelming 
evidence that the exact principles of the 
common law were become too harsh in 
their operation under the complex condi- 


(3) 223 U. S. 1, supra; Michigan v. Vree- 
=— 33 Sup. Ct. Rep. 144, 227 U. S. 59, 57 L. ed. 
17. 

(4) 229 U. S. 146, 57 L. Ed. 11265. 

(5) 27 Stat. at L. 531, «. 196, U. S. Comp. 
Stat. 1901, p. 3174: 32 Stat. at L. 943, c. 976, U. 
S. Comp. Stat. 1901, p. 1314; 36 Stat. at L. 
298, c. 160 U. S. Comp. Stat. Supp. 1911, p. 1327; 


i. 1913, c. 103, U. S. Comp. Stat. Supp. 1911, p. 
1333. 


(6) Sanborn, J., in U. Ss. v. Colorado, 157 
Fed. 321. 





tions of modern industrial organization to 
be longer tolerated in their unyielding rigor. 
Even the judges who were called upon to 
apply its principles recoiled from the in- 
justice which they involved, and more than 
one court has doubtless sympathized with 
the indignant remonstrance of Lord 
Esher to which he gave expression in the 
case of Yarmouth v. Frances’ ‘“‘It is to 
my mind a horrible way of stating the duty 
to say that the master owes no duty to the 
servant who knows that there is a defect 
in machinery, and having pointed it out to 
one in authority, goes on using it. It seems 
cruel and unnatural, and, in my view, ut- 
terly abominable.” 


In referring to these utterances of the 
great English jurist, Jaggard, J., in Rase v. 
Minneapolis,* declared that the common 
law in those phases upon which Lord Esher 
had so bitterly commented, was as absurd 
as it was artificial. Says he: “The reason- 
ing by which it is sought to be justified, 
carried to its logical conclusions, tends to 
result in this paradox: the more grossly 
is the master negligent, the more certain 
is the assumption of the risk by the ser- 
vant, and the master’s exoneration. If the 
master be more careful, then the more 
doubtful is the servant’s assumption of risk, 
and the more probable is the master’s lia- 
bility. ‘The employer who is successfully 
careful and he who is extremely careless 
are equally protected. The exercise of 
care is discouraged, and a premium is put 
on negligence.” 


For many years, accordingly, the con- 
viction had been deepening in the minds 
of men that the system of jurisprudence 
which placed the bulk of the burden of the 
casualties incident to industrial enterprise 
upon the shoulders of the victim of fatal 
mischance, vastly the weaker party to the 
industrial contract in the economic view- 
point, rather than upon the broader back 
of the employer, with whom it lay “meas- 


(7) L. R. 19 Q. B. Div. 653. 
(8) Minn., 120 N. W. 360. 
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urably to control” the causes of the mis- 
chance, was in need of sharp revision. In 
these sentiments, the so-called Federal 
Safety Appliance Acts, and the kindred 
acts of independent state legislation had 
their origin. The several acts of Congress 
upon this subject followed one another in 
rapid sucession, making mandatory upon 
interstate carriers by railroad the observ- 
ance of specific precautions in the equip- 
ment and operation of their rolling stock, 
instead of leaving them the liberal choice 
of conforming to a so-called standard of 
ordinary care, of which the “unbending 
test” was the usage of others in similar 
service. 


The motive, no less just than benev- 
olent, which underlay these wholesome in- 
novations upon the common law, had, in 
the meanwhile, been productive of changes 
no less significant, and quite as far-reach- 
ing in the domestic legislation of many of 
the states of the Union. 


The extent of these changes we shall 
again more particularly refer to in the 
course of this article. 


The particular hardships of the common 


law, as its principles regulated the relation, 


of master and servant, grew out of the 
doctrine of the assumption of risk, the re- 
lated doctrine of the fellow servant, and 
the doctrine of contributory negligence. 
The effect of the joint operation of these 
doctrines in the absence of constitutional 
or statutory qualification was virtually to 
disable the employe injured in the course 
of his employment from recovering any 
compensation whatever for his injuries, 
whether arising from a normal or inherent 
risk of the employment, or from the negli- 
gence or default of the master. 


The scope and purpose of this article 
does not require an extended examination 
of the doctrine of the fellow servant. Suf- 


fice it to say, its basis was the theory “en- 
grafted’ upon the common law by judicial 
interpretation, that, by his contract of ser- 
vice, the servant assumed responsibility for 





the injuries proceeding from the want of 
care of a fellow servant, and this fellow- 
ship in service was gradually expanded 
into so wide a relation as practically to 
connote all employes of a common master 
who were not in his behalf charged with 
some distinct non-delegable duty—who 
were not, as the cases put it, thé employer’s 
alter ego. These non-assignable duties 
were important as a priori propositions, 
and seem positive enough in the abstract 
to render the master accountable for his 
negligence in failing to exercise proper pro- 
vision for his servant’s safety. In point 
of fact, however, they became of compar- 
atively little significance when brought into 
conflict with the doctrine of the servant’s 
assumption of the risk; for what mattered 
it, for example, that the master should ex- 
ercise “ordinary care to provide a reason- 
ably safe place” wherein the seravnt should 
perform his task, if the servant’s knowl- 
edge of the master’s omission to perform 
this duty were allowed to charge the ser- 
vant with the consequences of the result- 
ing peril. 

The rule long ago laid down by the 
courts and crystallized into formula as con- 
tributory negligence, comes valiantly to the 
aid of the two principles already referred 
to, and concludes the case against the in- 
jured employe. He may not have been 
injured by the negligence of a fellow ser- 
vant; his master’s negligence is undenied. 
He may not have assumed the risk; the 
peril was unknown to him. But, he has 
been guilty of an inadvertence in the pres- 
ence of an emergent danger, perhaps a 
momentary lapse of attention amid the en- 
grossifig cares of his task, and this tempor- 
ary aberration convicts him at common 
law. Overtaken with this fault, he is de- 
nied the right of recovery on the ground of 
contributory negligence. The master goes 
scathless, and the maimed employe, hence- 
forth a mere hulk of a man, is cast out to 
shift for himself. 

The distinction between the liability of 
the servant arising from his assumption of 
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the risk and his liability arising from his 
contributory negligence has not always 
been preserved. Nor is it easy under the 
authorities to take the distinction at all with 
any certain assurance. 


When, accordingly, a statute shall abol- 
ish the one of these principles as a defense 
available to the master, it requires but lit- 
tle ingenuity where the policy of the court 
inclines it to take a complaisant view of the 
question to give effect to the other upon 
the same state of facts, and thus to defeat 
the servant’s recovery. 


“How futile, at least how uncertain, 

therefore, is the efficacy of any remedial 
legislation which, while in terms denying 
the force of. contributory negligence as a 
bar to recovery by the servant, shall, never- 
theless, leave unimpaired the doctrine of 
assumption of the risk as a legitimate de- 
. fense to the master! The significance of 
this remark will be apparent when we 
come to consider the act of April 22, 1908, 
as recently interpreted by the United States 
Supreme Court, in the case of Seaboard 
Air Line Railway v. Horton.’ 


Confusion also exists in the decisions 
as to the exact comprehension of the term 
“assumption of the risk.” It is laid down 
as a general rule of law, without a dis- 
senting voice, that the servant never as- 
sumes the risk of the master’s negligence. 
This proposition in itself is misleading. 


The true statement of the rule, paradox- 
ical as it seems, is, according to the al- 
most universal interpretations of the com- 
mon law, that the servant never assumes 
the risk of the master’s negligence unless 
such risk be assumed by him. In the the- 
ory only of the original contract of em- 
ployment can it be said that the servant 
does not assume the risks of the master’s 
negligence. The risk at the outset assumed 
by him is merely the risk of the employ- 
ment, and “the more dangerous the em- 
ployment, of course, the more risk he-as- 


(9) 233 U. S. 492, 34 Sup. Ct. Rep. 635. 





sumes.” The risks of which we now speak 
are the normal, the ordinary, the inci- 
dental hazards of the business in which he 
engages, without augmentation by the neg- 
ligence or carelessness of the master. So 
far, the servant has no right to complain, 
for the master is not the insurer of the 
employe’s safety. He is liable only for 
failure to perform some positive duty. The 
term “assumption of the risk,” therefore, 
signifies no more in this aspect than that 
the servants elected to undertake the es- 
sential dangers of the original employment. 


In its secondary sense, it is held that 
the phrase assumption of the risk embraces 
also those risks springing from the mas- 
ter’s negligence of which the servant be- 
comes aware, if, with the knowledge of 
their existence, he continues nevertheless 
in the employment of the master. See 
note to Scheurer v. Brown.’® It is in this 
sense that the effect of the doctrine has 
come to be so generally decried, not alone 
by laymen, but by the liberal intellect of 
the bench as well. Lord Esher’s caustic 
animadversions upon the monstrous re- 
sults which flow from its application, were 
too obviously justified in the common ob- 
servation of mankind. 


Proceeding upon false and illogical prin- 
ciples, or rather upon no definite principle 
upon which the courts are agreed, like a 
Nessus shirt it has, nevertheless, clung to 
the body of the common law jurisprudence. 
Whether the doctrine grew out of the con- 
tract of service, or whether it is urged 
against the servant on the ground of an 
estoppel on the authority of the maxim 
injuria non fit volenti, is one of the un- 
solved conundrums of the law. The courts 
have been reduced to desperate extremity 
to define its rationale, and no hypothesis 
which has yet been advanced to explain 
and to sustain it, avails to give it a char- 
acter consistent with the rest of the fabric 
of the law, of which, though it be an ex- 
crescence, it is, unfortunately, an integral 


10> 28 L. R. A. N. S. 1207. 
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part. The embarrassment in which it in- 
volves the courts partakes of the ludicrous. 


Some of the states of the Union, by con- 
stitutional ordinance, have abolished the 
doctrine that knowledge of the master’s 
dereliction by the servant charges him with 
assumption of the risk of the attendant 
peril, and that the maxim respondeat su- 
perior, has no application in cases where 
the negligence inducing the injury was the 
act or omission of a fellow servant. Such 
is the case in Mississippi. In Virginia, the 
Convention of 1902 adopted, bodily, the 
provisions of the Mississippi law. In other 
states the question has been dealt with in 
legislative enactments, commonly known 
as the “Employers’ Liability Acts.” The 
statute of the state of North Carolina may 
be taken as an advanced type of such leg- 
islation."? 


The question had already become one 
of national importance, when, harkening 
to a nation-wide demand, President Roose- 
velt, in 1907, sent his memorable message 
to Congress renewing his recommendation 
for the enactment of the Employers’ Lia- 


bility Act to bring the act of 1906 into 


harmony with the decision of the Supreme 
Court of the United States, in the case of 
Howard vy. Illinois Central, etc., R. Co.” 


It was conceived that Congress, in virtue 
of its powers under the commerce clause 
of the Constitution, could, in such a meas- 
ure, enact the provisions necessary to vin- 
dicate the law against the reproach under 
which it had so long lain, and that the in- 
coherent and desultory legislation of the 
several states could be anticipated, and 
assimilated in a single statute of well nigh 
universal application. 


President Roosevelt, in 1905, in his an- 
nual message to Congress, had previously 
urged upon the Legislature the necessity 
and importance of such a measure. The 
question was still the subject of another 
special message sent by him to Congress on 


(11) N. C. Rev. of 1905, sec. 2646. 
(12) 207 U. S. 463. 





January 31, 1908. There can be no doubt 
of the purpose to procure a complete re- 
adjustment of the common law in the in- 
terest of the employes of railroads en- 
gaged in interstate commerce. 


The conditions conducive to the enact- 
ment of the act of 1908 and the ostensible 
object in view cannot be set forth more 
clearly than they are stated in the con- 
temporaneous utterances of those who as- 
sisted in directing the attention of Congress 
and of the country to the enormity of the 
evil which called for specific redress. In 
his message of 1907, President Roosevelt 
declared : 


“The practice of putting the entire bur- 
den of loss to life and limb upon the vic- 
tim or the victim’s family is a form of 
social injustice in which the United States 
stands in unenviable prominence. In both 
our federal and state legislation, we have, 
with few exceptions, scarcely gone farther 
than the repeal of the fellow servant prin- 
ciple of the old law of liability. * * * The 
legislation of the rest of the industrial 
world stands out in striking contrast to our 
backwardness in this respect. Since 1895, 
practically every country in Europe, to- 
gether with Great Britain, New Zealand, 
Australia, British Columbia and the Cape 


-of Good Hope, has enacted legislation em- 


bodying, in one form or another, the com- 
plete recognition of the principle which 
places upon the employer the entire trade 
risk in the various lines of industry.” 


The lamented Senator Dolliver, on 
April 22, 1908, in discussing, upon the floor 
of the Senate, the act of 1908, with char- 
acteristic force, expressed his views upon 
the matter. Said he: 


“The fact is, we have been at least a 
generation behind the whole world in the 
adoption of the doctrines and principles 
to which I have referred. Outside of Eng- 
land, there has not in modern times been 
a country in Europe that does not naw 
give its workmen all the advantages that 
are provided by this bill. There is hard- 
ly an American state in these recent years 
which has not taken this step forward in 
industrial justice. 

“The codes of nearly all the countries 
in Europe were derived, directly or indi- 
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rectly, from the civil law, and, wher- 
ever the civil law crossed the water, 
these doctrines which we are now intro- 
ducing into the United States courts in this 
bill have found acceptance. This is so in 
the courts of Quebec. 

“The recent English compensation acts 
illustrate the present day reaction against 
the severity of the common law. The fact 
is that every country in the world has 
been engaged in the careful study of the 
relations of its working millions to its pros- 
perity, and to its civilization, and this bill 
proposes to do for our workmen, seeking 
the protection of the courts of the United 
States, what the enlightened jurisprudence 
of all the modern nations has already done 
for their workmen under similar condi- 
tions. 

“The public policy which we now de- 
clare is based upon the failure of the com- 
mon law to meet the modern industrial 
conditions, and is based not alone upon the 
failure of these rules in the United States, 
but their failure in other countries as well. 
Mr. Asquith, present prime minister of 
England, said that it was ‘revolting to 
sentiment and judgment that men who 
met with accidents through the necessary 
exigencies of daily occupation should be 
a charge upon their own families.’ ” 


Can there be any doubt of the intention 
of Congress, in the light of this testimony ? 
Can there, then, under the circumstances, 
be any serious doubt of the purpose of 
Congress, by the act of 1908, to abolish in 
all cases arising under its provisions the 
veto which the principles known to the 
common law as the doctrine of fellow ser- 
vant, the doctrine of contributory negli- 
gence, and the doctrine of assumption of 
the risk, in its secondary or superinduced 
sense, impose upon the servant’s action for 
injuries received by him in the course of 
the masters’ service? 

It is conceded that the doctrine of the 
fellow servant is, in fact, definitely abol- 
ished by the first section of the act. The 
master’s liability is absolute, whether for 
its own or its servant’s default. Contrib- 
utory negligence, by the express terms of 
the statute, is no longer a barrier in the 
way of recovery where the employe’s in- 





jury results in whole, or in part, from the 
master’s default. The language of the 
third section makes this too plain for mis- 
construction. 

But what of the assumption of the risk 
in its secondary form, the form in which 
it is held to save the master harmless, in 
spite of its negligence where the servant 
continues in the employment with knowl- 
edge of the master’s default? Is it to be 
imagined that the rule of the assumed risk 
still survives to vitiate the act by the de- 
liberate artifice of ambiguity, and that the 
whole antecedent intent of the advocates 
of the reform to be embodied in the act is 
overthrown by an equivocation, that, in 
Hamlet’s phrase, “shall undo us?” Is the 
emphatic declaration of liability contained 
in the first section aborted, as it were, by 
the implication or the innuendo of the 
fourth section of the statute? 

Is the fourth section of the act to be re- 
garded as a joker insinuated into the act 
in the interest of the railroads, which the 
act was thought, so stringent were its 
terms, to hold to the obligation of an in- 
surer.”* 


If it be true that the fourth section does 
preserve the doctrine of assumption of the 
risk of the master’s negligence, where this 
negligence was known to the servant, as 
a defense to the carrier, then, verily, the 
statute which was proclaimed to be the 
Ultima Thule of remedial legislation in 
the employes’ behalf, represents not a revo- 
lution, but a reaction; a decisive defeat, 
rather than a victory, for the forces mak- 
ing for a revision of the common law in 
the interest of justice and humanity. 

All the toilful and painful progress 
which had been hitherto made in the sev- 
eral states by constitutional ordinance or 
legislative enactment toward amelioration 
of the barbarous rigor of the common law, 
has been practically set at naught, and an- 
nulled by a single sweeping act of Con- 
gress. 


(13) Minority Report, House of Representa- 
tives, R. 1386, p. 92. 
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According to the recent decision of the 
Supreme Court of the United States, in 
the case of Seaboard Air Line Ry. v. Hor- 
ton,’* 34 Sup. Ct. Rep. 635, precisely this 
result follows from the construction which 
the court of last resort gives to the fourth 
section of the act. The maladroit phrase- 
ology of the fourth section under the de- 
cision in this case renders the act not only 
brutum fulmen, but also the effective 
means of nullifying the liberal reforms 
which have been successfully accomplished 
by the independent action of the several 
states in dealing with the question of the 
liability of railroads to their employes. 


As we have shown, many of the states of 
the Union long ago consigned the doctrine 
of assumption of the risk of the master’s 
negligence to the limbo of things, fantas- 
tic at best, that have survived their raison 
d'etre, and, in their survival, serve only 
to encumber the ground. The value and 
importance of the agency of the states in 
this reform has not been without due rec- 
ognition by the Supreme Court of the 
United States itself. In the Mondou Case, 
Mr, Justice Van Devanter, in delivering 
the opinion of the court, took occasion to 
say: 


“We are not unmindful that that end 
was being measurably attained (preven- 
tion of negligent acts and omissions by the 
railroads in the interest of safety of em- 
ployes and the advancement of commerce) 
through the remedial legislation of the sev- 
eral states, but that legislation has been 
far from uniform, and it undoubtedly rest- 
ed with Congress to determine whether a 
national law, operating uniformly in all 
states upon carriers by railroads engaged 
in interstate commerce, would better sub- 
serve the needs of that commerce.” 


We are, accordingly, by the decision in 
the Horton Case, brought face to face with 
a remarkable anomaly: we find in the act 
proposed with the most earnest encomiums 
as the final decree of emancipation from 


(14) 233 U. S. 492, 34 Sup. Ct. Rep. 635. 


the obsolete and unjust restraints of the 
common law, the same persistent and in- 
domitable principle which has been one 
of the chief features of its hardship; and 
learn that section four of the act, instead 
of enhancing the liability of the master as 
it existed at common law by restricting 
his choice of agencies, really operates to 
restrict his liability, as declared by the first 
section of the act, by preserving to him the 
all-sufficient defense of the servant’s as- 
sumption of the risk, except in cases aris- 
ing from the violation by the master of a 
“statute enacted for the safety of em- 
ployes.” 


If the Horton Case shall stand as a final 
interpretation of the act of 1908, far bet- 
ter it were for the nation that the bill had 
been burked, and never reported out of 
committee, with its specious, but illusive, 
prospect of relief; that it had been left to 
the several states to complete the effort 
sO auspiciously begun by them, and, un- 
fettered by the good offices of Congress, 
to work out their own ultimate salvation. 


In the Horton Case, it is held that sec- 
tion four, of the act of Congress, upon the 
principle expressio unius alterius est ex- 
clusio, infers that the doctrine of the as- 
sumed risk, may still be vouched as a de- 
fense to an action brought under its pro- 
visions to recover damages for injuries re- 
sulting from the master’s negligence.” 


A reasonable construction of this pro- 
vision would seem to conduct one inevit- 
ably to the opposite conclusion. To the 
unsophisticated mind, the evident intend- 
ment of this section—with due regard to 
the maxim ut res valeat magis quam 
pereat, no less cogent than the former pre- 
cept of the law in this instance—would 
seem to have been only to make manda- 


(15) “It seems to us that §4, in eliminat- 
ing the defense of assumption of risk in the 
cases indicated, quite plainly evidences the leg- 
islative intent that in all other cases such as- 
sumption shall have its former effect as a com- 
plete bar to the action.” (Mr. Justice Pitney 
in the opinion of the court in S. A. L. v. Hor- 





L ton, p. 639). 
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tory upon the master the absolute observ- 
ance of the specific requirements of the 
Safety Appliance Acts, and to deprive him 
of the right which he might exercise at 
common law, simply to use ordinary care 
to provide reasonably safe appliances, etc. 
In the absence of the express provision of 
section 4, of the act of 1908, and of the 
specific provisions of section 8, of the Safe- 
ty Appliance Act itself (27 Stat. at L. 
591, chap. 196), it might have been plaus- 
ibly contended that, although a violation 
by the master of a “statute enacted for the 
safety of employes,” would, of course, sub- 
ject the master to the penalty denounced 
against his delinquency by such a statute, 
yet the nonobservance by him of the re- 
quirements of such statute would in no 
case ipso facto, or necessarily, infer his 
liability to the servant for injury conse- 
quent upon the master’s default in the par- 
ticular in question.'® 

The considerations by which this ques- 
tion is to be determined are stated in 26 
Cyc. 1180, as follows: 


“There is some conflict of authority as 
to whether a master may avail himself of 
the defense of assumption of risk where 
the injury complained of resulted from 
the neglect of a duty imposed by statute. 
Where the defense is forbidden by the stat- 
ute itself, he cannot, of course, rely upon 
it; and where there is no such inhibition, 
the weight of authority seems to be to 
the same effect, although there are de- 
cisions which maintain a contrary doctrine. 
If the object of the statute is other than 
the protection of the servant, the master’s 
neglect of the duty imposed will not pre- 
vent his relying on the servant’s assump- 
tion of risk.” 


The master might still in every case of 
delinquency on his part have recourse to 
a defense predicated upon the exercise of 
ordinary care. He might still, for ex- 
ample, sucessfully claim that although the 
specific devices prescribed by the Safety 
Appliance Acts had not been used by him, 


(16) Hortenstein v. Virginia, etc., R. Co., 102 
Va. 914, Beyel v. Railroad Co., W. Va., 12 S. E. 
532. ian: a 





he had, nevertheless, in lieu of them, made 
use of such other appliances as were equal- 
ly to the purpose, and as, at all events, 
were in reasonable conformity to the stand- 
ard of ordinary care, of which, according 
to some of the authorities, “the unbend- 
ing test” is the usage and custom of other 
employers in similar situations. 


The conclusion of the court in the Hor- 
ton Case is not founded upon any express 
provision of the act. By its first section, 
the liability of the carrier to the employe 
is in terms declared absolute in all cases 
of negligence or default resulting in per- 
sonal injury to the servant. It abolishes, 
as the court emphatically holds,’* the doc- 
trine of the fellow servant, and yet, in the 
light of this untoward decision, curiously 
enough, revives the doctrine of the as- 
sumption of the risk, although both the 
doctrine of the assumption of the risk and 
the doctrine of the fellow servant, accord- 
ing to some of the authorites, stand on a 
footing, and depend, the one upon the ser- 
vant’s implied engagement to abide the 
chance of his fellow servant’s carelessness, 
and the other upon his implied engagement 
to undertake the burden of his master’s 
negligence, if he continues in the employ- 
ment with knowledge of his master’s fault. 


The result reached by the court, it de- 
rives as an implication based, we believe, 
upon a misconception of an act which is 
in pari materia, so to speak, with other 
legislation by Congress embraced in the 
Safety Appliance Act and its congeners of 
the statute book. The basis of the decision 
is a mistaken application of the maxim 
expressio unius, etc., in an interpretation 
which confounds the phrase, “risks of his 
employment,” with the phrase, “assump- 
tion of the risk,” in the sense in which it 
is commonly accepted. The latter phrase, 
signifying as it does primarily the natural 
hazards incident to the employment, and, 
secondarily, the abnormal perils arising 
from the master’s negligence, the act no- 


(17) 24 Sup. Ct. 639. 
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where makes use of. The intention of the 
words “risks of his employment” does not 
comprehend these abnormal and extraordi- 
nary dangers, but rather the usual or nor- 
mal dangers to which the servant’s employ- 
ment is intrinsically subject. In the con- 
text of section 4, of the act, they serve, 
it would seem, only to deprive the master 
of the plea of ordinary care in any in- 
stance of the violation by him of a “stat- 
ute enacted for the safety of employes,” 
upon the theory, for example, that the ap- 
pliance in question, although other than 
the specific appliance required by a federal 
“statute enacted for the safety of em- 
ployes,” was, nevertheless, reasonably safe 
and efficient, and that, consequently, the 
element of danger attending its use was, 
upon common law principles, no more than 
a normal and ordinary hazard of the busi- 
ness; that is to say, an original “risk of 
the employment.” 


We are confirmed in this construction 
of the act by another consideration ex- 
traneous to the act itself. It is difficult to 
see how or whence the doctrine of assump- 
tion of the risk can be imported into the 
statute. 


If, as we have already seen, the act- 


cannot be pieced out or supplemented by 
the legislation of the state, it constitutes a 
unity within itself, creating arbitrarily by 
the legislative fiat, a right of action where 
none before existed under the Federal Con- 
stitution. 


Moreover, there is no common law of 
the United States. Gattin v. Chicago.'* 


The common law is not recognized by 
the Federal Constitution, nor has it been 
adopted by any act of Congress, were Con- 
gress empowered in the absence of express 
constitutional warrant to adopt it as the 
law of the United States. 


The proposal in the beginning that the 
courts to be erected under the Federal 
Constitution, should be vested with orig- 


(18) 28 L. R. A. 556. 





inal common law jurisdiction, was bitter- 
ly resented, and passionately resisted.’® 
The common law of England is the law 
of the states in which it prevails only by 
reason of some express legislative act or 
constitutional sanction. The federal courts 
assuming to enforce it within their juris- 
diction administer it not as the common law 
of the United States existing independent- 
ly of the authority of the several states, 
but as the law of the states by which it 
has been expressly adopted. That the 
courts of the United States, in the appli- 
cation of its principles, assert the right to 
give these principles as a body of general 
law an interpretation consonant with their 
own proper precedents rather than with 
the precedents of the several states them- 
selves, in no wise derogates from the force 
of this proposition, or in any respect al- 
ters the case. 


Considering the circumstances, as we 
have unfolded them, attending the origin of 
the act of 1908, it is incredible that Con- 
gress in this measure while expressly abol- 
ishing contributory negligence as a bar to 
recovery, should have deliberately pre- 
served the assumption of the risk of the 
master’s negligence as a defense to the ser- 
vant’s action for injuries resulting, in 
whole or in part, from the master’s de- 
fault. It is more difficult to understand 
how, if such were the fact, the terms of 
the act will bear such construction; and 
still more difficult it is to perceive by what 
authority the most absurd dogma of the 
common law can be translated into a stat- 
ute of the United States, whose courts 
have no concern with the common law, ex- 
cept as an emanation from the several 
states themselves in more or less qualified 
form. Yet, until the Horton Case is over- 
ruled, or the act itself amended, the as- 
sumption of the risk will prove to be an 
important, and, perhaps, a decisive factor 
in every case arising under its provisions. 
The distinction between the assumption of 


(19) Va. Debates & Report, 1798-99, 214-15; 
Duponceau, Jur., p. 225. 
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the risk and contributory negligence, hazy 
and obscure, at best, is too subtle, too near- 
ly counterfeit, to permit us to hope that 
the two principles can in practice be dis- 
criminated. In the sequel, the carrier, dis- 
lodged from its entrenchment behind the 
doctrine of contributory negligence, in 
good order and with colors flying, will 
have only to fall back to a position more 
formidable still within its secondary line 
of defense behind the doctrine of assump- 
tion of the risk; 
“For noise never frightens a soldier.” 

The decision of the Supreme Court in 
the Horton Case is, we think, based upon 
a partial and ill-considered view of the 
act. It is, nevertheless, the law until the 
court itself shall recall the judgment which 
it has delivered. Except as the act of 1908 
bearing the construction which the court 
has given to it in this case, shall exert its 
paralyzing influence upon the initiative of 
the states in their effort to redress the in- 
justice of the common law, the act by this 
decision is rendered nugatory. ‘Tested by 
this decision, it is merely “a sounding brass 
and tinkling cymbal,” the mockery of 
whose delusive promise of relief must 
needs prove a bitter disappointment to 
those who had confidently looked to the 
act as the augury of a new era in the in- 
dustrial situation. To the thousands of 
humble toilers whose welfare it touches so 
nearly, it has become as poor a boon as 
was the feast of Barmecide to Shacabac, 
the beggar. 


Until the decision in the Horton Case 
was announced, on April 27, 1914, the act 
of 1908 might have been regarded as a 
finished piece of constructive statesman- 
ship, harmonious in all its parts and in 
keeping with the correlated statutes of the 
United States dealing with the liability of 
interstate carriers to their employes. Sec- 
tion 4, of the act, might reasonably have 
been taken to constitute the tie unifying 
the provisions of the act and bringing it 
into logical relation with the other acts 
of Congress enacted for the safety of em- 





ployes. By giving effect to section 4, of 
the act, however, not as a part of a gen- 
eral scheme of legislation, but rather as the 
phraseology of some isolated enactment, 
the court has rendered the act incongru- 
ous in all its provisions and impossible of 
“econcilement with the kindred acts of Con- 
gress. In spite of the assurance of Mr. 
Justice Lurton, in the Vreeland Case,” 
that it is not to be “pieced out” by the 
legislation of the states, it is, nevertheless, 
become like the false king in the play, a 
thing of “shreds and patches,” to be aided 
and supplemented by the common law of 
England, a body of jurisprudence which 
has no existence as the law of the United 
States, which can exist in the several 
states themselves, only in virtue of some 
legislative enactment or constitutional ordi- 
nance expressly adopting it as the law of 
the state, and which, in more than one of 
the states of the Union, has been duly re- 
pealed, so far as the assumption by the 
servant of the risk of the master’s negli- 
gence is concerned. 


The fourth section of the act in question 
is as follows: 


“That, in any action brought against any 
common carrier, under or by virtue of any 
of the provisions of this act, to recover 
damages for injuries to, or the death of, 
anv of its employes, such employe shall not 
be held to have assumed the risks of his 
employment in any case where the violation 
by such common carrier of any statute en- 
acted for the safety of employes con- 
tributed to the injury or death of such em- 
ploye.” 


In the apparently inoffensive language 
of this clause, according to the decision of 
the court in the Horton Case, lurks the 
joker in the act, a patient, though freak- 
ish, sprite, disowned by the common sense 
of mankind. but whom, nevertheless, the 
courts have long ago received into their 
protection, and cherished with true pa- 
ternal pride as the most loyal of their 


(20) 33 Sup. Ct. Rep. 194, 
L. ed. 417. 
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servitors, the familiar and irrepressible 
doctrine of assumption of the risk.* 
MarsHALL R. PETERSON. 
Lawrenceville, Va. 


Note*—In Southern R. Co. v. Crocker, (de- 
cided June 22, 1914) 34 Sup. Ct. Rep. 897, the 
Supreme Court of the United States refers with 
approval, although without discussion, to S. 
A. L. Ry. v. Horton, which is the subject of 
review in the foregoing article. 

It is the author’s hope that the crucial ques- 
tion of the relation of the doctrine of assump- 
tion of the risk to the act of April 22, 1908, 
will in some future adjudication by that tri- 
bunal receive a more thorough consideration 
than is accorded by the opinion in the Horton 
case.—The Author. 








WILLS—FORFEITURE OF BEQUEST. 





In re KIRKHOLDER’S ESTATE. 





Surrogate’s Court, Erie County. 





149 N. Y. Supp. 87. 





While the courts are indulgent and gener- 
ous in interpreting a clause in a will forfeit- 
ing a bequest in case of a contest by the lega- 
tee, the attempt of a legatee of full age to 
prove a false and spurious document, purport- 
ing to be a will subsequent to the testator’s 
true will, was equivalent to a “contest” with- 
in a provision of the true will that if any per- 
son should controvert or call in question the 
validity of the will, the interest, legacy, or be- 
quest of such person should pass under the 
residuary clause, and hence the legatee was 
entitled to no portion of the estate. 





HART, S. The petitioner, Florine A. Kirk- 
holder, has made application for the payment 
of a legacy contained in the will of William H. 
Kirkholder, executed on the 17th day of May, 
1907. The claim is resisted by the executors, 
who rely upon the validity of clause ninth of 
the instrument: 

“Ninth. I further will and direct that if any 
person named in this will shall in any manner 
controvert, dispute or call in question the va- 
lidity of this will, then and in such case the 
interest, legacy or bequest of such person so 
disputing this will or calling in question the 
validity thereof, shall be added to and pass as 
a part of and under the residuary clause of 
this will to such person or persons as shall be 
entitled thereunder and thereto.” 

The will containing the above provision was 
admitted to probate in this court August 19, 
1908, at the conclusion of a most remarkable 
endeavor to prove an alleged will, bearing date 





May 23, 1907, wherein the present legatee was 
the petitioner for probate and the active insti- 
gator of a plan and scheme to secure the en- 
tire estate for herself. The memoranda and 
findings of fact wherein probate was denied are 
contained in the record on appeal, all of which 
I am compelled to consider in review on this 
application. 

The testator, at the time of the execution of 
his will, considered the natural objects of his 
bounty and made provision for this petitioner, 
to whom he had been married, and separated 
for more than 10 years, and, despite the es- 
trangement, bequeathed to her $5,000. The 
restrictive forfeiture clause, above quoted, is 
broad in its terms, and would indicate that the 
testator had exercised extraordinary care and 
solicitude in extending its scope to embrace 
every possible contingency. 

The general statement that “the law relat- 
ing to conditions in wills imposing forfeiture of 
benefits thereunder on those contesting the 
will is in a state of confusion in England and 
America” (Reed on Wills, § 15), is confirmed 
on examining the decisions of New York and 
other states. In.certain cases the courts have 
held such provisions not effective to defeat 
the gift to one contesting the will because 
there was no gift over to any one else on the 
violation of the provision, which is therefore 
to be treated as merely in terrorem. The pro- 
vision has been held invalid as to realty, and a 
contest made by a special guardian has not 
prevented the infant from receiving a bequest, 
the minor not being held responsible for the 
act. The forfeiture clause has been held in- 
valid when it clearly appears that the con- 
test was justifiable, and not the mere vexatious 
act of a disappointed beneficiary. The validity 
of the forfeiture clause is held valid in the 
state of Ohio. Bradford v. Bradford, 19 Ohio 
546, 2 Am. Rep. 419. The following doctrine 
is enunciated in 2 Williams on Executors, p. 
1147: 


“When there is a devise over, in case of a 
violation of the provision, to some person 
named, or that the share thus limited shall 
fall into the residuary estate for distribution, 
the share will pass to the intended devisee or 
to the estate upon the breach of the condi- 
tions.” 

The legatees under the will of Barandon, 41 
Misc. Rep. 380, 84 N. Y. Supp. 937, were active 
contestants, and elected to forfeit’: any claim 
under the will, and the court held: 

“Though conditions whereby legacies are de- 
feated by contesting the validity of the will in 
which they are contained are not favored and 


! are strictly construed, they are valid.” 
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The United States Supreme Court in Smith- 
sonian Institution v. Meech, 169 U. S. 398, 18 
Sup. Ct. 396, 42 L. Ed. 793, upholds the validity 
of a conditional bequest. Justice Brewer, in 
his opinion at page 415 of 169 U. S., at page 
402 of 18 Sup. Ct. (42 L. Ed. 793), says: 


“The propositions thus laid down fully com- 
mend themselves to our approval. They are 
good law and good morals. Experience has 
shown that often after the death of a testator 
unexpected difficulties arise, technical rules of 
law are found to have been trespassed upon, 
contests are commenced wherein not _ infre- 
quently are brought to light matters of private 
life that ought never to have been made public, 
and in respect to which the voice of the testa- 
tor cannot be heard either in explanation: or 
denial, and as a result the manifest intention 
of the testator is thwarted. It is not strange, 
in view of this, that testators have desired to 
secure compliance with their dispositions of 
property and have sought to incorporate pro- 
visions which should operate most powerfully 
to accomplish that result. And when a testator 
declares in his will that his several bequests 
are made upon the condition that the legatees 
_acquiesce in the provisions of his will, tne 
courts wisely hold that no legatee shall, with- 
out compliance with that condition, receive his 
bounty, or be put in a position to use it in the 
effort to thwart his expressed purposes.” 

The petition for probate of the actual and 
bona fide will of the testator was filed in this 
office on the 1lith day of July, 1907, a citation 
was regularly issued, returnable July 27th, and 
duly served on the petitioner in this proceed- 
ing on July 16th. She thereupon, and on July 
17, 1907, filed a petition for the probate of the 
alleged will of May 23, 1907, and a citation was 
issued, returnable on the 16th day of Septem- 
ber. Objections and answers having been filed, 
the parties appeared in court on the 29th day of 
November, 1907, and a motion was made for 
a consolidation of the proceedings by the ex- 
ecutor’s attorney, which was denied for the 
purposes of reserving to the widow any tech- 
nical rights that might subsequently be raised, 
assuming that the offer to probate the subse- 
quent instrument was in good faith. The evi- 
dence received on the trial was of such extraor- 
dinary and startling character that probate 
of the alleged will of May 23 was denied, and 
the previous will of May 17th was admitted to 
probate. The law may be in some confusion. 
The facts in this case are plain and apparent; 
and, while the courts have been indulgent and 
generous in interpreting the forfeiture clause, 
this petitioner is in a distinct class, exempt 
from any of the precedents I am able to find; 





she was of full age; the offer and attempt to 
prove a false and spurious document in the 
place and stead of the last will of the testa- 
tor is equivalent to a contest and a breach of 
the conditions of the legacy. She has already 
caused the estate an expense equal to, if not 
exceeding, the amount of her original bequest, 
and I am unable to find under any rule of law 
or equity that she is entitled to participate in 
any share or portion of this estate. 
Decree may enter accordingly. 


Nore—Forfeiture of Devise or Legacy by 
Contest of a Will—It generally has been held 
that there is nothing contrary to public policy 
for a testator to forfeit a bequest or devise 
upon the legatee or devisee contesting the val- 
idity of a will containing it. But there has 
been much dispute and variant ruling as to what 
amounts to a contest under forfeiture clauses in 
a will. Its operation is generally upheld when 
there is a gift over upon breach. Cleaner v. 
Spurling, 2 P. Wms. 528; Re Bratt, 65 N. Y. S. 
R. 247, 32 N. Y. Supp. 168; Smithsonian In- 
stitution v. Meech, 169 U. S. 398, 42 L. ed. 793. 
And there is ordinarily held to be exception to 
operation where there is no gift over. White’s 
Estate, 163 Pa. 388, 30 Atl. 192. And where 
there was probabilis causa litigandi, that is to 
say, the existence of reasonable grounds for 
contesting a will. Powell v. Morgan, 2 Vern. 
eo; Morris v. Burroughs, 1 Ark. 399; Chero’s 
Appeal, 45 Pa. 228 (dictum); Jackson v. West- 
erfield, 61 How. Pr. 399; Re Friend, 209 Pa. 
442, 88 Atl. 853, 68 L. R. A. 447. 


In the Friend case it was said: “Such condi- 
tions to testamentary gifts and devises are uni- 
versally recognized as valid, and by some courts, 
enforceable without exception. The better rule, 
however, seems to us to be that the penalty of 
forfeiture of the gift or devise ought not to 
be imposed when it clearly appears that the 
contest to have the will set aside was justified 
under the circumstances and was not the mere 
vexatious act of a disappointed child or next 
of kin. A different rule—an unbending one— 
that in ne case shall an unsuccessful contestant 
of a will escape the penalty of forfeiture of the 
interest given him, would sometimes not only 
work manifest injustice, but accomplish results 
that no rational testator would ever contem- 
plate.” 


The court goes on to illustrate in the case of 
undue influence, saying if it is sufficient to cause 
the execution of a will, it is also sufficient to 
cause it to state as a condition of forfeiture 
that it shall not be contested. “He who will 
take advantage of his power to unduly influence 
another in the execution of a will, will artfully 
have a care to have inserted in it a clause to 
shut off all inquiry as to the influence which 
really made the will.” 


And so where a will is contested on probable 
cause to believe it a forgery this does not work 
a forfeiture. Rouse v. Branch, g1 S. C. 111, 
74 S. E. 133, 39 L. R. A. (N. S.) 1160. Gary, 
C. J., said: “No case has been cited and we do 
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not believe any can be found, sustaining th¢ 
proposition that a devisee or legatee shall not 
have the right, upon probable cause, to show 
that a will is a forgery, without incurring the 
penalty of forfeiting the estate given to him by 
the will. The right of a contestant to institute 
judicial proceedings upon probable cause, to 
ascertain whether the will was ever executed by 
the apparent testator, is founded upon justice 
and morality. If a devisee should accept the 
fruits of the crime of forgery, under the belief 
that it was a forgery, he would thereby become 
morally a particeps criminis, and yet, if he is un- 
willing to commit this moral crime, be con- 
fronted with the alternative of doing so, or of 
taking the risk of losing under the will, in case 
it should be found not to be a forgery. Public 
policy forbids that he should be tempted in 
such a manner. This is far more obnoxious to 
public policy than a condition in the will against 
marriage.” 


In Moran v. Moran, 144 Iowa 451, 123 N. W. 
202, 30 L. R. A. (N. S.) 808, the will contained 
a certain devise, which was sought to be de- 
clared inoperative because testator was ignorant 
of certain antecedent facts regarding the prop- 
erty contained in such devise. The court said: 
“Upon the probate of their father’s will either 
of three causes was open to appellants. They 
could yield to its terms and by accepting the 
legacies abandon all claims of right in hostility 
to the will, or they could by proper action in 
court seek to have the will- declared invalid in 
its entirety, upon allegation of proper grounds 
therefor, or without asserting the invalidity of 
the instrument as a will, they could bring action 
to defeat its provisions by claiming ownership 
in themselves of the property of the estate inde- 
pendent of the will. They chose the latter 
course, denying the testator’s title to the land, 
and impeaching the validity of the devise there- 
of by the will, and this election, we think, was 
a breach of the condition which the testator 
annexed to his gifts.” 


This ruling was dissented from by the Chief 
Justice on the general ground that conditions 
of this kind are in terrorem, and on the fur- 
ther ground that there must be an actual con- 
test of the will. 

In Kayheart v. Whitehead, 77 N. J. Eq. 12, 
76 Atl. 241, the filing of a caveat was held to 
come under a clause to retain from the legacy 
of a beneficiary the cost of any proceeding 
against a will. 

Re Miller, 156 Cal. 119, 103 Pac. 842, 23 L. R. 
A. (N. S.) 868, is opposed squarely to the Friend 
case, supra, appellant therein, former contestant, 
proceeding upon the ground of undue influence, as 
to which the trial court found there was probable 
cause. The court denied that this would pre- 
vent operation of forfeiture. The court said: 
“We are aware that some text writers have ex- 
pressed views tending to support appellant’s 
contention and that it is the rule adopted in 
Pennsylvania, .but we cannot perceive any prop- 
er basis upon which to rest such a conclusion.” 
It called it: “A mere attempt at an artificial 
distinction to avoid the force of a plain and un- 
ambiguous condition against contests.” 

It seems to us that the theory advanced in the 





Friend and Rouse cases should have some rec- 
ognition in law, but it ought to appear very . 


clearly that there was good ground to believe 
there was undue influence or forgery. While 
one has a right to devise his property as he 
pleases, yet conditions merely in terrorem ought 
not to be enforced. ‘ 








CORRESPONDENCE. 





NOTICE OF MEETING OF THE SOUTH DA- 
KOTA BAR ASSOCIATION. 





Editor Central Law Journal: 

In reply to your inquiry of the 12th instant 
with reference to the program for the com- 
ing meeting of the South Dakota Bar Associa- 
tion to be held at Pierre, South Dakota, on 
January 13 and 14, I have to advise you that 
the program is not completed, but so far as 
arranged will be as follows: 

The president’s address by the president of 
the association, Dick Haney, of Mitchell, South 
Dakota. 

A paper on “The Classification of Municipal 
Corporations,” by Judge John Howard Gates, of 
the supreme court of the state, of Sioux Falls. 

“Banking Legislation,” by P. C. Morrison, of 
Mobridge, South Dakota. 

“The Responsibility of the Press for Pre- 
vention of Impartial Trials in Criminal 
Cases,” by Howard G. Fuller, of Pierre. 

When the announcement of the meeting, 
which will contain the complete program is 
‘sent out, which will probably be in about a 
week or ten days, I will send a copy of it to 
you. 

“You might add as an item of interest to law- 
yers that the meeting of the association will 
be followed on January 15 at Pierre by the an- 
nual meeting of the States Attorneys’ Associa- 
tion of South Dakota. A former attorney gen- 
eral of the state five or six years ago conceived 
the plan of having the states attorneys meet 
for a conference on the day following the meet- 
ing of the State Bar Association and at the 
same place. The plan has worked very suc- 
cessfully, The meeting of the states attor- 
neys has resulted, among other things, in in- 
creasing the attendance at the meeting of the 
Bar Association and has also been of decided 
advantage to the attorney general’s department 
of the state and to the states attorneys, as it 
has given an opportunity for a free interchange 
of views among the states attorneys with re- 
gard to many of the problems which they have 
to meet in discharging their duties. 

Yours truly, 
J. H. VoorHees, Sec’y. 
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NOTICE OF MEETING OF THE MAINE 
BAR ASSOCIATION. 


Editor Central Law Journal: 


The annual meeting of the association will 
be held at the State House, in Augusta, on 
the 13th day of January, 1915, for the usual 
purposes of an annual meeting—report of 
committees, etce., etc. Hon. Frank N. Parsons, 
Chief Justice of New Hampshire, has consented 
to deliver an address on the afternoon of that 
day in the Senate Chamber, and to be the guest 
of the association at its annual banquet in the 
evening at the Augusta House. It is expected 
that practically all of the justices of our Su- 
preme Judicial Court will be present, Hon. A. 
R. Savage, our chief justice, having been a 
classmate of Mr Justice Parsons at Dartmouth 
College. The president of the association will 
give a short address in the afternoon and other 
minor exercises will take place. The event 
of the occasion will be the address of Mr. 
Parsons. Very truly yours, 

GrEoRGE C. WING, 
President Maine Bar Ass’n. 





NOTICE OF MEETING OF THE NEW YORK 
STATE BAR ASSOCIATION. 





Editor Central Law Journal: 


The meeting of the New York Bar Associa- 
tion will be held in Buffalo on January 22 and 
23. Hon. William H. Taft will deliver the an- 
nual address, but his subject has not yet been 
fixed. Carlos C. Alden, dean of the Buffalo 
Law School, will furnish a paper on the sub- 
ject “The Unification of the Laws of the Dif- 
ferent States.” Professor Morris R. Cohen, 
professor of philosophy of the College of the 
City of New York, will read a paper on “Legal 
Theories and Social Science.” Hon. Morgan J. 
O’Brien, of New York City, will read a paper 
on “The Making of Constitutions.” 

The principal topic for discussion at the meet- 
ing in view of the fact that our Constitutional 
Convention will convene on April 15, 1915, will 
be “Should the Executive and Judiciary Arti- 
cles of the Constitution be Revised and if so, 
How?” 

I have not yet received the subject of the ad- 
dress which will be delivered by President Al- 
ton B. Parker. As soon as I do receive it, I 
shall forward it to you. In addition to the above 
papers, there will be the usual reports of our 
various committees. 

Very truly yours, 
FREDERICK E. WADHAMsS, Secretary. 





HUMOR OF THE LAW. 





BUSINESS UNDER DIFFICULTIES. 


Is business over-regulated? It’s harassments 
long ago set wits to moving, and now humor 
sallies forth to its rescue. The following form 
has been devised by a sophisticated business 
man: 


Business Letter Writer for 1915. 


To 





Gentlemen: 


Referring to your letter (see Postal Regula- 
tion, p. 126, 11, 44) of the 28th, we a corporation 
organized under the laws of Indiana, certificate 
filed in the office of the Secretary of State of 
Indiana, Indianapolis, beg to advise you that 
we can quote the price of $20 (see United 
States revised statutes, laws of 1914, sec. 18) 
per ton, carload lots (see interstate commerce 
rulihg 256, see also dicta of 128 U. S. 264; 
Brown v. Pennsylvania Railroad Company, 168 
Pa. 267). This quotation is special to you (see 
ruling of department of justice in the matter 
of Brown Milling Co.) and is made subject to 
our right to claim immunity (see N. Y. Penal 
Code, pp. 48). If you receive a better. quota- 
tion from any other of our competitors you will 
of course, advise us under the authority of the 
U. S. Revised Statutes, pp. 2247, sub. 2. We 
shall be glad to fill your order (subject to rule 
laid down in leading case of Jackson v. Cobb, 
126 U. S. 232) and will ship according to your 
instructions (see rule 37, New York Public 
Utility Commission). 


Yours very truly, 


JOHN DOE, 
President Doe Manufacturing Co. 


State of Indiana, County of St. Joseph, ss: 


John Doe, being duly sworn, deposes and 
says: That he has submitted the foregoing let- 
ter to his counsel, and has been advised that 
it is legal. That deponent is not a director of 
any bank, trust company, or transportation 
company. That the Doe Manufacturing Co. has 
never had its charter forfeited, nor has depon- 
ent ever been indicted by either State or Fed- 
eral grand jury. 





P. P. WHITE, 
Notary Public. 


The foregoing is recommended to all of the 
Washington authorities. A little nonsense now 
and then should be relished by the president 
and congress and even the supreme court.—St. 
Louis Post-Dispatch. 
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Weekly Digest of ALL the Current Opinions of 
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1. Abandonment—Quieting Title-—Where re- 
spondent, after his mother had entered upon 
land under a contract to purchase, acquired a 
tax deed thereto, the mother’s statement that 
she relinquished the property to him did not 
constitute an abandonment, and the son, trac- 
ine title from his mother, could not claim it, 
after judgment had been recovered against her 
quieting title in the vendor.—Dresser v. Allen, 


~ 


Cal., 142 Pac. 911 


2. Attorney and Client—Contingent Fee. — 
Under a contract between attorneys and an 
executor, held, that the attorneys were entitled 
to receive for successful services such com- 
pensation as should be reasonable, in view not 
only of the circumstances generally but of the 
fact that the fee was contingent.—In re Kings 
County Trust Co., 149 N. Y. Supp. 124. 


3. Services.—Where .a__ stockholder was 
contractually bound to pay the reasonable value 
of attorney’s services, performed partly for his 
individual benefit and partly for the benefit of 
the corporation, and the court allowed a certain 
sum as compensation for services performed 
for the corporation, held that the stockholder, 
as an individual, was released from liability 
for such sum, plus the amount in excess there- 
of, of the contract price, which was fairly 
referable to the corporation, and was liable 
only for such portion of the whole contract fee 
as was fairly referable to services not for the 





corporation’s benefit—Colley v. Sapp, Okla., 
142 Pac. 989. 
4. Bankruptey—Exemption. — A _ bankrupt 


owning property used for hotel purposes, on 
which he and his family resided as a home- 
stead, held entitled to have $2,000 of the value 
thereof exempt to him as homestead, under 


Rem. & Bal. Code, Wash., § 552.—In re Robison, ‘ 


U. S. D. C., 215 Fed. 662. 


5. Liens.—Under Bankruptcy Act, giving 
to the trustee the rights of the lien creditor, 
such trustee could disregard a chattel mort- 
gage invalid as against lien creditors of the 
mortgagee for failure to file affidavits required 
to keep the mortgage alive, though there was 
no creditor of the bankrupt holding a lien on 
the chattels.—In re Pittsburg-Big Muddy Coal 
Co., U. S. C. C. A., 215 Fed. 703. 


6. Novation.—Where a claimant sold cer- 
tain chattels to the S. company subject to a 
purchase-money mortgage, and the S. company 
sold the chattels to the bankrupt, sybject to 
the mortgage, claimant, in the absence of nova- 
tion or assumption of the debt, could not be- 











come a creditor of the bankrupt so as to object 
to an order for a sale of the property free from 
liens.—In re Pittsburg-Big Muddy Coal Co., U. 
Ss. Cc. C. A., 215 Fed. 703. 


uf Preferred Debt.—Where the claim of a 
city and town against a bankrupt for unpaid 
taxes is supported by sworn valuations neither 
unjust nor illegal, the claim must be allowed 
as preferred, without reference to the hard- 
ship worked on general creditors.—In re Bush- 
nell, U. S. D. C., 215 Fed. 651. 


8. Preference.—A payment held not a 
preference, where it did not appear that trans- 
ferees did not have reasonable cause to_be- 
lieve that the bankrupt was insolvent.—First 
Nat. Bank of Cleveland v. Orten, Okla., 142 Pac. 
1096. 


9. Provable Debt.—Under Bankruptcy Act, 
§ 57j, obligation on forfeited bail bond held 
not provable in bankruptcy and not discharged 
by the bankrupt’s discharge, and the bankrupt 
was not entitled to a discharge of record of a 
judgment on such bond under Debtor and Cred- 
itor Law, § 150.—In re Weber, N. Y., 106 N. E. 


58. 


TA, Rescission.—Where certain goods were 
sold to the bankrupt on open account, the title 
vested at once, and the relation of debtor and 
creditor was created, so that on bankruptcy in- 
tervening the seller was not entitled to rescind 
and reclaim.—In re Caldwell Machinery Co., U. 
S. D. C., 215 Fed. 428. 

11.—Solvency.—In determining the solvency 
of an alleged bankrupt, liability as surety or 
indorser for a solvent principal is not to be 
counted as a liability—In re Bowers, U. S. D 
C., 215 Fed. 617. * 


12. Unpaid Subscription—The liability of 
a stockholder for an unpaid subscription or an 
equivalent liability is an asset of the corpora- 
tion.—Babbitt v. Read, U. S. D. C., 215 Fed. 395. 


13. Banks and Banking—Check.—A _ bank’s 
payment of a check to a person other than the 
payee to whose order it is drawn is ordinarily 
at its own peril, unless it can claim protection, 
under the common-law rule incorporated in the 
Negotiable Instrument Law, § 30, on some prin- 
ciple of estoppel or negligence chargeable to 
the depositor.—Grand Lodge of Kansas, A. O. 
U. W. v. State Bank, Kan., 142 Pac. 974. 


14. Recharging.—Where plaintiff had a de- 
posit account with defendant, to which checks 
deposited in the ordinary course of business 
were credited as cash and against which he was 
entitled to draw at once, a check so deposited 
became the property of the bank, which was 
not entitled to recharge the same on its sub- 
sequently becoming lost in the mail in process 
of collection.—Spooner v. Bank of Donalson- 
ville, Ga., 82 S. E. 625. 


15. Stock Liability—Under Const. art. 11,. 
an assignor of bank stock remains liable for 
an indebtedness incurred by the bank while he 
was own: Dulas v. pank of Union, W. Va., 
82 S. E. 758. 

16. Bills and Notes—Bearer.—Where_ the 
maker of a noté drew it to its own order, and 
then indorsed it in blank, it was, in legal ef- 
fect, a note payable to bearer, and no written 
indorsement was necessary to pass title.-—Wil- 
ea eae & Trust Co. v. Miles, Ark., 169 


$75 Indorsee.—An indorsee of a note as 
collateral security, without notice of any in- 
firmity in the indorser’s title, is an indorsee in 
due course and a bona fide holder for value.-— 
Citizens’ Trust & Savings Bank v. Empey, S. 
D., 148 N. W. 606. 


18.—WNotice.—Negotiable Instruments Act, 
specifying what shall constitute notice of in- 
firmity in an instrument, or defect in the title 
of a person negotiating the same, applies to 
corporations as well as natural persons.—Cox 
& Sons Co. v. Northhampton Brewing Co., Pa., 
91 Atl. 859. 

19. Transferee.—Where the transferee of 
a note is unable to sue in his own. name, his 
rights may be enforced by an action in the 
name of his assignor suing for his use.—Toole 
v. Cook, Ga., 82 S. E. 772. 

20. Carriers of Goods—Bill of Lading.—A 
delivery by a carrier of goods shipped by one 
to his order without the production of the bill 
of lading subjects the carrier to a suit for the 
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Comversion.—Sattaie, F. Se Ry. Co. v. Blish 


Milling Co., Ga., 82 S. E. 


21. Bill of Lading.—Where a bill of lad- 
ing is indorsed to the pank with draft attached 
and the draft paid to the assignor by the bank, 
it transferred the legal title of the property 
called for in the bill of lading.—State Nat. Bank 
of Oklahoma City v. Wood, Okla., 142 Pac. 1002. 


22. Carriers of Live Stock—Damages.—In an 
action for damages to a shipment of live stock, 
some of which died, the measure of damages 
is the value of the stock at the time at which 
it should have been delivered, which value, if 
there is a market at the place of destination, 
will be measured by the market value, and, if 
not, by the inrtinsic value.—International & G. 
N. Ry. Co. v. Parke, Tex., 169 S. W. 


23. Carriers of Passengere—Mixed Train.— 
A passenger on a mixed train assumes the risks 
reasonably incident to travel thereon, though 
the carrier assumes as to him the same high 
degree of care to protect him from injury as if 
he were on a passenger train subject to the 
necessary difference in their operation.—St. 
Louis South Western Ry. Co. v. Overton, Ark., 
169 S. W. 364. 


24. Commerce—Section Hand.—A__ section 
hand, injured while engaged in preparing the 
track of defendant railway for use in inter- 
state commerce, is within the federal Employ- 
ers’ Liability Act. “he a v. Chesapeake & 
O. Ry. Co., Ky., 169 S. W 


25.——State Rae doen ‘state regulation, 
which required a railroad company to stop 
through trains engaged in interstate commerce 
at a particular point, was not invalid as an 
interference with interstate commerce, where 
the railroad company, as a public carrier, owed 
the inhabitants of that aoa, the duty of 
a? its trains there.—Gulf, C. & S. F. Ry. 

tate, Tex., 169 S. W. 385 


26. White Slave Act.—Congress, under the 
commerce clause of the Constitution, had full 
power to pass the White Slave Act, though it 
be cosstrued as extending to the transportation 
of a female from one state to another solely 
for the purpose of unlawful sexual intercourse 
with ee defendant.—Johnson v. United States, 
U. S. C. C. A., 215 Fed. 679 


27. pec Ean Law—Corporations.—The 
denial of an application for the incorporation 
of a social and literary club, pursuant to Civ. 
Code, 1910, §§ 2823, 2836, is not reviewable by 
the Supreme Court; the power of the court in 
granting a charter nein legislative——In re 
Union Club, Ga., 82 S. 43. 


28. } none ln il lie el a contract 
providing that one party thereto should “give” 
the other, a certain formula and receive there- 
for “a reasonable amount from the profits” de- 
rived from the sale of articles manufactured 
therefrom, the word ‘‘reasonable” was synony- 
mous with “satisfactory,” and rendered the 
contract too indefinite to be enforceable.— 
Cauet v. Smith, 149 N. Y. Supp. 101. 

29. Direction of Verdict.—In‘ an action for 
breach of contract, where the breach is proved 
and there is exact and uncontradicted proof as 
to the amount and date of the losses sustained 
by plaintiff, it is not error to direct a verdict 
both for damages and interest.—Princess Fur- 
nace Co. v. Virginia-Carolina Chemical Co., U. 
S.C. C. A, 215 Fed. 329. 


30. Corporation—Cessation. — Where a pri- 
vate corporation is unable to do business ex- 
cept at a loss, it has the right to cease doing 
business.—Levin v. Mayer, 149 N. Y. Supp. 112. 


31. Franchise.—A corporation, which pur- 
chased all the property and franchises of an- 
other at a dissolution sale, acquired the right 
to so use the name of the corporation, whose 
business and good will it had purchased, as to 
indicate that it was its sucessor.—R. J. Horner 
& Co. v. Lawrence, 149 N. Y. Supp. 82. 


32. Merger.—A transaction by which one 
corporation exchanged its own stock for all 
of the stock of others, and took transfers of all 
of their property and choses in action, held in 
effect a merger, and not a change of ownership 
of the property, and to entitle it, on discovery 
that contracts by which they had acquired prop- 
erty were voidable for fraud, to exercise their 
right_to elect to rescind. —American Ship Build- 
ing Co. v. Commonwealth §S. S. Co., U. S. C. C. 
A., 215 Fed. 304. 























33. Partners.—The organizers of a cor- 
poration are not liable as partners on contracts 
made by a corporation before filing of the af- 
fidavit required by Gen. St. 1909, § 1709, as to 
payments on capital stock.—Murdock v. Lamb, 
Kan., 142 Pac. 961. 


34. Sale of Business.—Directors of an in- 
solvent corporation without assets to continue 
its business under a resolution passed by a 
majority of the stock, held authorized to sell 
the corporation’s business and assets as against 
a minority stockholder, who, in the absence of 
fraud or bad faith, was not entitled to compel 
a valuation and purchase of his stock under 
Stock Corporation Law, §§ 16, 17.—Weingreen 
v. Michelbacher, 149 N. Y. Supp. 110. 


35. Sole Ownership.—A pledgee of the en- 
tire stock of a corporation is entitled, im- 
mediately upon the giving of a mortgage upon 
the property of the corporation, to sue to annul 
such mortgage; the mortgage depreciating the 
value of his security.—Kneeland Inv. Co. v. 
Berendes, Wash., 142 Pac. 869. 

36. Treasury Stock.—A purchaser, who ac- 
quires treasury stock of a corporation after it 
has been organized, is not liable for the par 
value of the stock, where it was sold in good 
faith for an amount less than par.—wWitt v. 
Nelson, Tex., 169 S. W. 381. 


37. Trust Fund.—When a corporation be- 
comes insolvent, it is so far —. dead that 
its property may be administered in equity as 
a trust fund for the benefit of its stockholders 
and creditors, of whatever state they may be 
residents.—Holt v. State Roads Commission, Md., 
91 Atl. 874. 

38. Covenants—Restrictions. — Restrictions 
under a general plan adopted by the owner to 
sell lots may in equity be imposed on the lands 
beyond the express restrictions contained in the 
deeds to the purchaser, on the theory of im- 
plied covenants.—Schickhaus v. Sanford, N. J., 
91 Atl. 878 


39. Courts—Diverse Citizenship.—A_ stipula- 
tion at the opening of a trial that plaintiff was 
a “resident” of a state other than that of which 
defendants were citizens was insufficient to 
show jurisdiction in a federal court upon di- 
verse citizenship.—Hogg v. Maxwell, U. S. C. 
Cc. A., 215 Fed. 360. 


40. Jurisdiction.—The jurisdiction of a 
federal court being a limited one, it cannot be 
extended by uniting a cause of action of which 
it has no jurisdiction with Ly within its juris- 
diction.—Electric Boat Co. v. Lake Torpedo Boat 
Co., U. S. D. C., 215 Fed. 377, 


41.——Law of the Case.—The decision of the 
court of appeals in any case is the law, not 
only of that case, but of all other cases subse- 
quently arising in the inferior courts of that 
state, involving substantially a like question of 
fact, whether its decision declares the law in 
conformity to the view held by the judge of the 
rere court or not.—Rist v. Commonwealth, 

69 S. W. 475. 

hy Criminal Evidence—Negative Testimony. 
—Where defendant’s evidence tended to show 
that deceased was shot by C in a quarrel over 
a ring which deceased stated he had sree to 
a certain girl, and which he accused C of hav- 
ing in his possession, it was error to permit 
the girl to testify that she did not know C, 
had never given him a diamond ring, never 
had a diamond ring, and that deceased never 
fy Se ay ewe: .—People v. Jung Hing, 
N. 6 


R Criminal Law—Accomplice.—The thief is 
not an accomplice of the accused, and it is not 

















‘essential in a prosecution for receiving stolen 


goods that the thief’s testimony be corrob- 
orated.—Mayes v. State, Okla., 142 Pac. 1049. 


44, Accomplice. — Where accused was 
charged as an accomplice to the commission of 
an abortion in P county, venue was properly 
laid there, though the acts charged against 
accused were committed in another county. 
—Fondren v. State, Tex., 169 S. W. 411. 


45. Admissions.—Admissions by accused to 
a police officer at the time of his arrest held 
inadmissible without laying a foundation if not 
confessions.—People v. Svendsen, Cal., 142 Pac. 
8 








46.——aArrest of Judgment.—Where an _ in- 
formation fails to state a public offense, and 
the question is raised by motion in arrest of 
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judgment, the judgment should be arrested.— 
Feige v. State, Okla., 142 Pac. 1044. 


47. Bribery.—One charged with an offense, 
as bribery, the punishment of which will de- 
prive him of his liberty, is entitled to demand 
that he be prosecuted under a statute clearly 
defining the crime.—People v. Salomon, N. Y., 
106 N. E. 111. 


48. Dying Declaration.—It is error for the 
court to inform the jury that a dying declara- 
tion is entitled to the same weight as testimony 
under oath subject to cross-examination.—State 
v. Scott, Nev., 142 Pac. 1063. 


49. Evidence.—In a prosecution for homi- 
cide, the exclusion of evidence as to statements 
by the magistrate, before whom one of the 
state’s witnesses was examined at a time when 
he was accused of offense, is proper.—People 
v. Eng Hing, N. Y., 106 N. E. 96. 

50. Intoxicating Liquors—A copy of a 
United States government license, taken from 
the books of the collector of internal revenue 
and certified by him, is competent evidence in 
a prosecution for having a liquors 
for the purpose of sale in local option terri- 
tory, without further authentication.—Gossett 
v. Commonwealth, Ky., 169 S. W. 478. 


51.——Opinion. — Testimony that deceased 
“generally laid his hat aside when he sat down 
for a conversation, and lit his pipe to smoke; 
he generally laid his hat down where | saw 
it that night’—held properly admitted over ob- 
jection that it expressed a mere opinion of the 
witness.—Butler v. State, Ga., 82 S. E. 654. 

52. Witnesses.—The degraded character of 
the witnesses for the state in a criminal pros- 
ecution will not authorize the court in taking 
questions of fact from the jury.—People v. Eng 
Hing, N. Y., 106 N. E. 96. 


53. Death—Loss of Services.—The basis of 
a father’s right of action, under Civ. Code 1910, 
§ 4412, for wrongful death of his child, is loss 
of services of the child; and hence there can 
be no recovery where the child was incapable 
of rendering services at the time of its death. 
Crenshaw v. Louisville & N. R. Co., Ga.,. 82 
S. E. 767. 

54. Deeds—Bodily Heirs.—Where land was 
conveyed to a woman and to her bodily heirs 
and assigns forever, she took a fee conditional, 
and might, at common law, upon the birth of 
lawful issue, convey the land in fee simple.— 
Crawford v. Masters, S. C., 82 S. E. 793. 

55. Descent and  Distribution—Delay.—De- 
lay in administration is not a substantial in- 
jury to an heir, and a creditor may restrain 
the conveyance of real property by the heir 
until the orphan’s court has opportunity to en- 
force the creditor's lien by a sale of the land 
to pay debts.—Incandescent Light & Stove Co. 
v. Stevenson, N. J., 91 Atl. 802. 


56. Divoree—Custody of Children.—A divorce 
decree of a sister state awarding the custody of 
minor children is not res judicata in proceed- 
ings in this state as to facts and conditions 
arising subsequent to the foreign decree and 
not before the court on its rendition.—Mylius 
v. Cargill, N. M., 142 Pac. 918. 

57. Easements — Prescription. — Where a 
passway over a mill lot to a store on a lot be- 
longing to the same owner had been used by 
the public for 40 years prior, a grantee of the 
iot burdened with the way took title subject 
to the easement.—Stone v. Burkhead, Ky., 169 
Ss. W. 489. 




















58. Way of Necessity.—The rule that if 
one conveys land leaving other land belonging 
to him to which he can have access only by 
passing over the land granted, a way of neces- 
sity is reserved obtains though the grant is 
for a railroad right of way.—Heaton v. New 
York Cent. & H. R. R. Co., 149 N. Y. Supp. 71. 


59. Electricity—Nuisance.—Pole erected by 
electric light company using poles owned by 
a city, if, as claimed, not placed in the place 
of an old one authorized to be removed, held 
a public nuisance, rendering it liable, irrespec- 
tive of negligence, for injuries sustained by 
an employe of a telephone company while on 
such pole.—Hill v. Union Electric Light & Pow- 
er Co., Mo., 169 S. W. 3465. 

60. Eminent Domain—Improvements.—Where 
a railroad company enters on land and con- 
structs improvements thereon prior to the in- 
stitution of condemnation proceedings, the 











owner is entitled to recover the value of the 
improvements as a part of his damages in such 
procestings Te & S. W. Ry. Co. v. Nick- 
els, Va., 82 S E. 693. 


61. Public Use.—Private property can be 
condemned only where it can be made to sub- 
serve some public use, and not where the pur- 
pose for which it is sought to be taken can- 
not be accomplished.—Minnesota Canal & Power 
oo v. Fall ke Boom Co., Minn., 148 N. W. 


62.——Riparian Owner.—A riparian owner in 
building piers or other structures to the har- 
bor line, established by the secretary of war, 
takes the risk of a change in such line and 
the removal by the government of so much 
of his structures as extend beyond the new 
line is not a taking of his property, for which 
he is entitled to compensation.—Garrison v. 
Greenleaf Johnson Lumber Co., U. S. C. C. A,, 
215 Fed. 576. 


63. Equity—Bill of Review.—A bill of review 
will not lie, unless the facts upon which it 
is based are recited in the decrée sought to 
be reviewed, or admitted in the pleadings.— 
Phipps v. Wise Hotel Co., Va., 82 S. E. 681. 

64.——Clean Hands.—Complainants, having 
induced a baseball player, under reservation 
with the Philadelphia Club to contract for 
services for 1914, to contract to serve com- 
Plainants for that season without any effort 
to agree to serve the Philadelphia Club, held 
not entitled to restrain him from serving such 
club under a subsequent contract made with 
it, under the maxim that he who comes into 
equity must come with clean hands.—Weegh- 
man v. Killifer, U. S. D. C., 215 Fed. 289. 

65. Estoppel—Delay.—Where a person en- 
ters into possession of land as owner, but, by 
falsely stating to the equitable owner that 
his possession is merely that of a tenant, in- 
duces her to delay, he is estopped from as- 
serting that the period during which she de- 
lays from such cause_ should be counted in 
computing any prescriptive period in his favor 
os yee her.—Coates v. Jones, Ga., 82 S. 





66. Estates—Merger.—The doctrine of merg- 
er should nct be employed to defeat testator’s 
intention and extinguish the rights of strangers 
not parties to the transaction.—Bullock v. Wilt- 
berger, Kan., 142 Pac. 950. 


67. Evidence—Judicial Notice—Where the 
evidence discloses facts from which bias of a 
duror is to be inferred, the court must take 
judicial notice that the juror will most prob- 
ably act is accordance with such bias.—Tem- 
oot Central of Georgia Ry. Co., Ga., 82 S. 


68. Parol.—In an action on a contract to 
pay for a horse, a provision that “if the full 
amount is not subscribed, this is null and 
void,” held not to preclude the introduction of 
parol evidence of a condition that plaintiff 
should procure financially responsible and 
otherwise satisfactory subscribers.—Ruther- 
ford v. Holbert, Okla., 142 Pac. 1099. 


69. Parol.—Where a note for the price of 
a horse indicated on its face that all the terms 
of the sale were not included in the writing, 
parol evidence was admissible to show a _ con- 
temporaneous express warranty that the horse 
was suited for purposes for which the seller 
knew he was bought.—Watson v. Smith, Ga., 
82 S. E. 633. 

70. Executors and Administrators—Surviving 
Partner.—After determination of the interest of 
a deceased partner, it is payable by the sur- 
viving partner to the deceased rom w admin- 
istrator.—Pierson v. Garrison, N. J., 91 Atl. 829. 


71. Exemptions—Infants.—The right of in- 
fants residing in the state with their father 
to a homestead exemption, attaching immedi- 
ately on his death, is not lost by their mother 
and guardian taking them from the state.— 
Edgewood Distilling Co. v. Rosser’s Ad’r, Va., 
82 S. E. 716. 

792. Factors—Trust Funés—The_ rvile_ per- 
mitting a beneficiary to follow trust funds, 
whenever they can be identified, into the hands 
of any one but a bona fide purchaser for val- 
ue applies to property or the proceeds thereof 
held by a factor.—C. M. Keys Commission Co. 
v. Beatty, Okla., 142 Pac. 1102. 

















22 CENTRAL LAW 


No. 1 


JOURNAL 











73. False Imprisonment—Liability. — The 
vice-president and manager of a corporation to 
which plaintiff was indebted, who united in the 
bond given by the corporation to_ procure 
plaintiff's arrest as an absconding debtor, is 
hia nle for plaintiff's false imprisonment.— 
+ a v. Hutchinson & Shields, Wash., 142 Pac. 
865. 


74. False Pretense—Intent.—On trial for lar- 
ceny by false pretenses, evidence as to false 
representations of a kindred nature, made by 
one of defendants to third persons some time 
before his dealings with the prosecuting wit- 
ness, held properly admitted to show intent.— 
Commonwealth v. Farmer, Mass., 106 N. E. 150. 


75. Fraud—Damages.—The right of a party 
to a contract to recover damages for false rep- 
resentations is not destroyed because he did 
not avail himself of the means of knowledge at 
hand; but if he did avail himself of an oppor- 
tunity to test the truth of the representations, 
and discovered their falsity, there can be no re- 
covery.—Gratz v. Schuler, Cal., 142 Pac. 899. 


76. Opinion.—There is a false representa- 
tion of fact where one expresses an opinion as 
to value for the purpose of misleading, when in 
fact he does not entertain that opinion.—Sleeper 
v. Smith, N. H., 91 Atl. 866 


77. Fraudulent Conveyances — Burden of 
Proof.—Where a conveyance by husband to wife 
is attacked as fraudulent as to his creditors the 
burden is on him to establish good faith by 





the most satisfactory evidence.—Tucker v. 
Weathersbee, S. Car., 82 S. E. 638. 
78.—Husband and Wife.—A judgment credi- 


tor of a husband cannot coinpel him to work 
for wages, or to charge for services he renders 
others, nor object to his rendering services for 
oe ee a pay.—Pierson v. Garrison, N. 
. t 


79. Frauds, Statute of—Parol Evidence.—An | 


agent appointed by parol may make a binding 

contract for the sale of real estate.—Record v. 
Littlefield, Mass., 106 N. E. 2. 

80. Writing.—A contract, which does not, 
bv ‘tts terms or by necessary implication carry 
its full performance beyond a year, need not be 
in writing.—McClanahan v. Otto-Marmet Coal 
& Mining Co., W. Va., 82 S. E. 752. 

81. Garnishment—Property Subject to—A 
creditor cannot, by garnishment, reach assets 
which the debtor himself could not recover from 
the garnishee.—Southern Amusement Co. Vv. 
Neal, Ga., 82 S. E. 765. 

82. Traverse.—The question whether a debt 
claimed to be due from defendant to garnishee 
is just or fraudulent may properly be raised 
on an issue formed on a traverse to garnishee’s 
<a v. Dysard Const. Co., Ga., SS) 








83. Gifts—Parol.—A person cannot by parol, 
and without complying with the law of gifts or 
of wills, make securities or other instruments 
for the payment of money the subject of a vol- 
untary disposition to take effect on his death.— 
In re Brown, 149 N. Y. Supp. 138 

84. Hospitals—Liability.—A hospital conduct- 
ed for private gain is liable to a patient for the 
negligence of nurses while acting within the 
scope of their employment.—Broz v. Omaha Ma- 
st ” aad & General Hospital Ass'n, Neb., 148 N. W. 


SB. Homicide—Dying Declarations. — Proof 
th t decedent died within 12 hours after being 
shot, that his wounds were necessarily fatal, and 
that he stated that he was dying and expressed 
no hope of recovery, held to sufficiently show 
that he was conscious of impending death to au- 
thorize an admission of his statement as a dy- 
ing declaration.—Hawkins v. State, Okla., 142 
Pac. 1093. 

86. Self-Defense.—The law of self-defense 
justifies a homicide only when the killing is nec- 

serv at that particular time to prevent an 
actual or reasonably apparent commission of a 
felony.—Marshall v. State, Okla., 142 Pac. 1046. 
——Self-Defense.—One___ attacked_ bv an- 
other has the right to use his own judgment in 
determining what is necessary to repel the at- 
tack, and his “— to kill in self-defense cannot 
be limited by what may appear to the jury to 
have been absolutely necessary.—State v. Scott, 
Nev., 142 Pac. 3. 








88. Husband and Wife—Privileged Communi- 
cations.—If third persons heard conversations 
between husband and wife, pertinent to show 
whether she left him voluntarily, or was per- 
suaded by defendant to leave him, their _ testi- 
mony in respect thereto is competent.—Willey 
v. Howell, Ky., 169 S. W. 619. 


89. Insurance—Accident.—Death from apo- 
plexy, resulting from excitement caused by wit- 
nessing a man being burned to death in an ac- 
cidental fire, held death by accident, within the 
terms of an accident certificate, and not from 
disease.—International Travelers’ Ass’n v. Bran- 
um, Tex., 169 S. W. 389. 

90. Beneficial Society—Where a member of 

a beneficial society in his application for mem- 
bership has agreed to be bound by the rules or 
laws then in force or thereafter adopted, the 
society may bind him by after-adopted by-laws, 
even though not retroactive in terms, if reason- 
able in character.—Arold v. Supreme Conclave, 
Improved Order of Heptasophs, Md., 91 Atl. 829. 

91 -——Change of Title—Where a fire insur- 
ance company’s local agent knew, before the 
issuance of a renewal policy, that the title to 
the property had changed, the company was 
bound by such knowledge, though the policy 
provided that agents could not waive any pro- 
visions of the policy except in writing indorsed 
on the policy.—Germania = Ins. Co. v. Bar- 
ringer, Okla., 142 Pac. 1026 

92. Default.—Where insured gave due no- 
tice of a claim for damages under a policy, and 
defendant assumed it, but subsequently refused 
to continue the defense, whereupon a default 
judgment was rendered against plaintiff which 
was paid, such judgment was by a “court of 
last resort,” within the provision of the policy 
that defendant should not be liable except for a 
loss actually sustained in the payment of such a 
judgment.—Tighe v. Maryland Casualty Co., 
Mass., 106 N. E. 1365. 

93. Extended Insurance.—Where a privi- 
lege of electing to take paid-up insuranace or 
extended insurance is aranteed by the policy, 
and insured dies after defaulting in the payment 
of a loan and premiums, but before expiration 
of the election period, the privilege of election 
is property right which survives to his legal 
representative—McEachern v. New York Life 
Ins. Co., Ga., 82 S. E. 820. 

94, Notice.—Where an agent of an insur- 
ance company insures his own property for his 
own benefit, it is his duty to notify the insurer 
of his ownership as an element of the risk.— 
Wood v. Spring Garden Ins. Co. of Philadelphia, 
Pa., U. S. C. C. A., 215 Fed. 355. 

95. Waiver.—That the insurer’s agent ex- 
arrined the stock when the policv was written. 
and might have discovered that the insured did 
not keep a fireproof safe, and was not a waiver 
of insured’s obligation to comply with the fire- 
proof safe clause of the policy. Hammond Vv. Ni- 
agara Fire Ins. Co., Kan., 142 Pac. 936. 

96. Waiver.—Where though. the purchaser 
of insured property notified insurer’s agent of 
his purchase, he did not request its consent, and 
it neither assented nor waived a cordition that 
the policy should be void in case of change of 
title, unless otherwise provided by agreement 
indorsed thereon or added thereto, held that 
there could be no recovery.—Plockzek v. Si. 
Paul Fire & Marine Ins. Co., N. J., 91 Atl. 812. 

97. Intoxicating Liquors—Intent.—Since in a 
prosecution for selling intoxicating liquor, in- 
tent is presumed from proof of the sale, such 
proof is all that is required.—Montgomery v. 
State, Okla., 142 Pac. 1048. 

98. Sale.—Since a sale made in Georgia of 
intoxicating beers was in violation of Pen. Code, 
the purchase price could not be seceveree-— 
Cook Brewing Co. v. Lawrence, Ga., 82 S. E. 653. 

99. Landlord and nme cette thse Tbe 
Where, with the consent of the landlord, and 
at the instance of the lessee, the contract is 
canceled, and a new contract, signed by an- 
other party, is substituted, the relation of land- 
lord and tenant was not established between 
the parties to the original contract.—Whitlock 
v. Wynn Co., Ga., 82 S. E. 664. 

100. Lease.—Agreements by a_ lessee to 
erect on the premises, a building “in a man- 
ner satisfactory” to the lessor, and “in a man- 
ner to the reasonable satisfaction of the lessor,” 
required the work to be done in such a Way as 
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ought to satisfy the lessor—Wentworth v. 
Manhattan Market Co., Mass., 106 N. E. 118. 


101. Libel and Slander — Defamation. — 
“Libel” and “slander” are both methods of de- 
famation; the former being expressed by print, 
writing, pictures, or signs; the latter by oral 
+ ‘criti tte v. Johnson, Ga. 82 S. E. 
46. 

102. Race.—To call a white person a ne- 
gro is defamatory and actionable, notwith- 
standing the thirteenth, fourteenth and fifteenth 
amendments of the federal constitution.—Spen- 
cer v. Looney, Va.,‘82 S. E. 745. 

193. Liens—Equitable. — Where defendant 
sold plaintiff logs to be delivered by him, and 
plaintiff advanced to defendant $2,000 after 
having measured and branded the logs in the 
woods, plaintiff had an equitable lien for the 
advances on defendant’s failure to deliver.— 
Kline v. Cofield, Ky., 169 S. W. 477. 

104. Marriage—Presumption. — Where two 
alleged marriages compete and one is proved 
as a fact, whether by direct or circumstantial 
evidence, the other cannot stand on the mere 
presumption founded on cohabitation and re- 
pute.—Moller v. Sommer, 149 N. Y. Supp. 103. 


105. Master and Servant—Anticipating In- 
jury.—A lumberman, injured by a projecting 
branch on a log which he turned over himself, 
cannot recover for the master’s negligence in 
failng to fell the log properly with reference 
to the slope of the land.—Dotson v. Delorme 
Lumber Co., Ky., 169 S. W. 503. 

106. Assumption of Risk.—An employe in- 
jured while attempting to remove slivers from 
the rip saw which he was operating, who had 
not been warned of the dangers incident there- 
to, and did not appreciate the risk, did not as- 
sume it.——Rank v. Kansas City Packing Co., 
Kan., 142 Pac. 942. 


107.- Elevator Service.—Where the owner 
of a building furnished elevator service to a 
scrubwoman, he was bound to use the highest 
degree of care usually exercised by prudent 
persons in the operation of elevators.—Cole- 
man v. Freeman, Ky., 169 S. W. 523. 

108. Emergency. — The demand for ex- 
traordinary diligence on the part of a servant 
in an emergency minimizes his assumption of 
risk, where the emergency entirely obscures 
that due care which ordinarily would impel 
the exercise of the instinct of self-preserva- 
tion.— Walton v. Georgia, F. & A. R. Co., Ga., 82 
S. E. 815. 

109. Federal Employers’ Liability Act.— 
The provision of the Federal Employers’ Liabil- 
ity Act, that any attempt by a common carrier 
to exempt itself from liability for negligence 
of its employes shall be void, applies to all 
cases within the scope of the statute with like 
effect as though promulgated by the state leg- 
islature.—Hogarty v. Philadelphia & R. Ry. 
Co., Pa., 91 Atl. 854. 

110. Federal Employers’ Liability Act.— 
The Federal Employers’ Liability Act abolishes 
the defense of assumed risk only when the in- 
jury grows out of a violation of some federal 
statute enacted for the safety of employes.— 
Truesdell v. Chesapeake & O. Ry. Co., Ky., 169 
S. W. 471. 

111. Fellow Servant.—Where an employe 
was injured while being transported home on 
a tram car operated by his master to facilitate 
his work, it being the employe’s intention to 
return to work, those in charge of the tram 
car were his fellow servants, making the mas- 
ter liable for injuries to one servant from the 
negligence or misconduct of another.—Dwan 
v. Great Eastern Lumber Co., Ga., 82 S. E. 666. 


112. Licensee.—One whom defendant’s 
vice principal requested to assist in work on 
defendant’s premises is not a mere licensee, and 
defendant owes him a higher duty than that 
of not merely intentionally injuring him.— 
Eldridge v. Citizens’ Ry. Co., Tex., 169 S. W. 375. 

113. Warning.—Where an _ occupation is 
hazardous, it is the master’s duty to disclose 
all perils to which the servants will be ex- 
posed, and which are or should reasonably be 
known to him, except such as are obvious, and 
which the servants could foresee and avoid by 
the exercise of reasonable care.—McCalman v. 
Illinois Cent. R. Co., U. S. C. C. A., 215 Fed. 465. 
































114. Money Received—Recovery.—The law 
will not allow plaintiff, in an action for money 
had and received, to recover all he paid defen- 
dant, merely because defendant was guilty of 
crime in making a gift to plaintiff’s servant to 
influence his action.—Schank v. Schuchman, N. 
Y., 106 N. E. 127. 


115. Monopolies—Defenses.—That a com- 
plainant may conduct its business in a manner 
in violation of the anti-trust Jaw is no defense 
to a suit for infringement of a trademark.— 
Searchlight Gas Co. v. Prest-O-Lite Co., U. S 
Cc. C. A., 215 Fed. 692. 


116. Mortgages — Definition. — A ‘“mort- 
gage,” generally speaking, is a conveyance of 
real estate or some interest therein, defeas- 
ible on the payment of money or the perform- 
ance of some condition.—Palmer v. City of Al- 
buquerque, N. M., 142 Pac. 929. 

117. Notice.—While a purchaser at a 
mortgage foreclosure sale is charged with no- 
tice of defects in advertising or other like ir- 
regularities, subsequent grantees are only re- 
quired to look to the recitals in the tryustee’s 
deed.-—Hinton v. Hall, N. C., 82 S. E. 847. 


118. Municipal Corporations—Police Power. 
-—The power conferred on a city council and 
ecmmission by an ordinance to determine 
whether proposed construction or repairs of 
buildings come within the ordinance, and to 
abate a nuisance, is a delegation of police pow- 
er, and not a judicial power, in the sense that 
such power is vested by the constitution in the 
courts.—Russell v. City of Fargo, N. D., 148 N. 
Ww. 610. 

119. Navigable Waters—Diversion.—A pub- 
lic service corporation cannot divert water 
from a navigable stream to a reservoir neces- 
sary to the operation of a canal, where its 
diversion will impair the navigability of the 
stream.—Minnesota Canal & Power Co. v. Fall 
Lake Boom Co., Minn., 148 N. W. 561. 


120. Meandered Lake.—A meandered lake 
covering approximately 150 acres, naturally 
suitable for boating, bathing, hunting, fishing 
and other beneficial public uses, and having a 
village of 2,000 inhabitants on its shore, is a 
public or navigable body of water.—State v. 
Korrer, Mirm., 148 N. W. 617. 

121. Negligence—Proximate Cause.—Where 
a company undertook to equip plaintiff’s house 
with a burglar alarm, and to protect it from 
burglarious entry, and the house was burglar- 
ized while the burglar alarm was not set, due 
to the negligence of defendant’s employe, the 
proximate cause of the loss was not such negli- 
gence, but the felonious entry of the building. 
—wNirdlinger -v. American District Telegraph 
Co., Pa., 91 Atl. 883. 

122. Turntable Doctrine.— The turntable 
doctrine imposes a liability on a property own- 
er for injuries to a child of tender years, re- 
sulting from something on his premises that 
can be operated by such a child and made dan- 
gerous by him, and which is attractive to him, 
where he fails to protect the thing so that 
such a child cannot be hurt by it.—Barnhill’s 
Adm’r v. Mt. Morgan Coal Co., U. S. D. C., 215 
Fed. 608. 

123. New Trial—Application by Both Par- 
ties—That both parties apply for a new trial 
does not require the court to grant the motion 
of one of them unless it appears that he has 
been prejudiced in the trial—John B. Carter 
Co. v. Cox, Ky., 169 S. W. 472. 

124. Obstructing Justice—Removal of Books. 
—Removal of books and papers of corporation 
containing incriminating evidence from _ the 
county and state with knowledge that they 
would be called for by a grand jury, held ob- 
structing justice, though no subpoena had then 
been issued.—Commonwealth v. Southern Ex- 
press Co., Ky., 169 S. W. 517. 

125. Quieting Title—Possession.—Under the 
federal equity practice, independently of a state 
statute, a bill to remove a cloud from title will 
not lie, where the complainant is not in pos- 
session of the premises, and cannot be main- 
tained without proof both of possession and of 
legal title—Rowe v. Hill, U. S. C. C. A,, 
Fed. 518. 

126. Partnership—Single Venture. — Where 
plaintiff and defendant agreed to co-operate in 
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the sale of particular mining properties and 
to divide the profits, their agreement was none 
the less a partnership because it was limited 
to a single venture.—Spencer v. Barnes, Cal., 
142 Pac. 1088. 


127.——Surviving Partner.—The partnership 
personal assets of testator are to be admin- 
istered by his administrator, who alone, in 
the absence of fraud, collusion, or refusal to 
sue, has the right to sue the surviving part- 
ner for a settlement, though subject to their 
proportion of a money legacy, the will gives 
such assets to one set of persons, while giv- 
ing testator’s individual property to another.— 
Bane v. Adair, Va., 82 S. E. 734. 


128. Party Walls—Use of.—A contract be- 
tween adjoining lot owners, providing that 
when one begins the erection of a_ building 
making use of a party wall he shall pay to 
the other a given sum for such use, means that 
the contract sum is due whenever the wall is 
used in a building attached thereto.—Douthitt 


v. State Nat. Bank of Marlow, Okla., 142 Pac. 
1009. 
129." Payment—Restoration—The rule al- 


lowing one defrauded and unable, because of 
changed conditions, to make restoration of ben- 
efits received to recover what he has paid, 
without allowance for such benefits, has no ap- 
plication where his inability to restore them 
arises from his having had complete enjoy- 


ment of them, and, in so doing, consuming 
them.—Schank vy. Schuchman, 212 N. Y. Supp. 
352. 

130. Restoration.—The rule allowing one 





defrauded and unable, because of changed 
conditions, to make restoration of benefits re- 
ceived to recover what he has paid, without 
allowance for such benefits, has no application 
where his inability to restore them arises 
from his having had complete enjoyment of 
them, and, in so doing, consuming them.— 
Schank v. Schuchmanfi N. Y., 106 N. E. 127. 


131. Principal and Agent—Forfeiture of 
Compensation.—Where an agent willfully and 
fraudulently fails to account for his_ princi- 
pal’s moneys or property, he forfeits his right 
to any compensation for his services.—Weleet- 
= — & Water Co. v. Burleson, OKla., 142 
*ae. 1029. 


132. Forgery.—The forgery of the in- 
dorsement of the name of a payee upon a bank 
check is not within the scope of the employ- 
ment of an agent of the drawer to whom the 





check is entrusted for delivery only to the 
payee —Grand Lodge of Kansas, A. O. U. W., v. 
State Bank, Kan., 42 Pac. 974. 

133. Undisclosed Principal.—An_ election 





to hold an agent who acted for an undisclosed 
prineipal, instead of his principal, will not be 
enforced unless the alleged creditor acted with 
full knowledge of all the facts, and did some 
act which would lead a reasonably prudent 
man, acting in good faith, to conclude that he 
had elected to hold the agent only.—Dameron 
Vv. b egue Va., 82 S. E. 709. 

134. Resermaticn of Instruments—Laches.— 
Where an alleged mistake in the description 
of a deed appeared on its face, and 54 years 
had elapsed since the making of the mistake, 
and all the parties, including the surveyor, 
were dead, and the land had greatly increased 
in value, complainants’ right to correct the 
mistake was barred by laches.—Gillespie v. 
Davis, Va., 82 S. E. 706. 

135. Religtous Societies—Secession.—Though 
one or any number of members of a church 
organization may secede, no number, however 
great the majority, may secede and take with 
them the church property to a new affiliation, 
so long as a faction remains which abides by 
the doctrines and rules of government which 
the united body professed when the property 
was acquired.—Karoly v. Hungarian Reformed 
Church of New Brunswick, N. J., 91 Atl. 808. 

136. Replevin—Tender.—Where a judgment 
is rendered in replevin for the delivery of per- 
sonal property capable of manual delivery, it 
is the losing party’s duty to seek out the suc- 
cessful party and tender a delivery of the 
property, but, if it is of such a bulky character 
that it cannot reasonably be so delivered, an 





offer to deliver is _ sufficient—Schleuning v. 
West, S. D., 148 N. W. 604. 

137. —Sales—Cash. —Where a buyer failed to 
pay cash on delivery, as agreed, and the seller 
did not promptly reclaim er show that delay 
in reclaiming was due to trick or artifice of 
the buyer, but endeavored for six months to 
collect the account, title to the property passed 
to the buyer.—Lehmann v. People’s Furniture 
Co., Okla., 142 Pac. 986. 


138. Cash.—Where cattle were sold _ for 
cash and delivered, the seller taking the buy- 
er’s draft on a third person, whom the buyer 
claimed to represent, and whom he stated had 
the money to pay for the cattle, and the draft 
on presentation was dishonored, held that title 
to the cattle did not pass, and that the seller 
could recover them or their proceeds from the 
buyer, or any holder other than an innocent 
purchaser for value.—cC. . Keys Commission 
Co. v. Beatty, Okla., 142 Pac. 1102. 


139. Implied Waranty.—A _ stipulation, in 
an order for an automobile, that an express 
warranty should exclude all implied warranties 
held not to defeat an implied waranty that the 
machine should be fit for the purpose for which 
it was intended.—International Harvester Co. 
of America v. Bean, Ky., 169 S. W. 549. 


140.——Offer.—Where one writes to a com- 
mission house that he has some crates of peach- 
es for sale which he expects to net him a cer- 
tain price per crate, and “would be glad to 
negotiate further with you,” and the commis- 
sion house telegraphs, agreeing to “accept your 
offer,” it constitutes no contract binding the 
writer to sell at the price mentioned.—Chunn 
v. Evans, Ga., 82 S. E. 631. 


141. -Rescission.—A secret agreement by a 
defendant, which contracted to build a ship for 
plaintiff corporation, to pay certain stockhold- 
ers a commission for securing the contract, 
which was included in the purchase price, held 
to constitute a fraud which entitled the pur- 
chaser to rescind the contract.—American Ship 
Building Co. v. Commonwealth S. S. Co., U. S. 
Cc. C. A., 215 Fed. 296. 


142. Speecifie Performance—Tender.—Where 
suit was instituted to compel release of a por- 
tion of the property covered by a mortgage on 
tender of a proportionate part of the mortgage 
debt, it would be regarded as a suit for specific 
performance, and, defendant having answered 
and been cast, costs would not be awarded to 
— party.—Harris v. Pearsall, N. J., 91 Atl. 

& 

143. Telegraphs and Telephones—Mental 
Anguish.—For the sender of a telegram to re- 
cover damages for mental anguish resulting 
from delay in its transmission, the facts must 
have been such that the sender would naturally 
suffer mental anguish in case of delay, and 
they must have been known to the agent of the 
telegraph company.—Western = Telegraph 
Co. v. Chamberlain, Tex., 169 S. 370. 

144. sence aes aga Mt a thief has 
converted the stolen property into money or 
other property, a court of equity will impress 
a trust in invitum upon such money or property 
in favor of the beneficial owner so long as it 
has not passed into the hands of a bona fide 
holder for value without notice——Pioneer Min- 
ing Co. v. Tyberg, U. S. C. C. A., 215 Fed. 501. 

145. Usury—Holder in Good Faith.—The pur- 
chase in good faith of an existing mortgage 
at a discount of 10 per cent was not violative of 
the statute against usury.—Schanz v. Sotscheck, 
149 N. Y. Supp. 145. 

146. Vendor and Purchaser—Breach of Con- 
tract—Where a landowner, after selling upon 
installments, breaches his contract, the pur- 
chaser may recover money which he has paid 
in an action for money received.—Seals v. Davis, 
Cal., 142 Pac. 905. 

147. Wills — Attestation. — Where testator 
signed his name on the margin of the last 
sheet of his will, which signature was validly 
attested, and later signed between the testi- 
monium and attestation clauses, which signa- 
ture was not attested, the court properly ruled 
that. if the will was validly executed on the 
margin, such execution was not affected by 
what subsequently occurred.—Thomson v. Car- 
ruth, Mass., 106 N. E. 159. 
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